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PREFACE. 



The present treatise is an attempt to solve, so 
far as regards elementary English law, the 
problem which has been thus conciselj stated 
— " What becomes of the rights and obligations 
of a person when that person dies ? " {Marltby's 
Elements of Law, section 773.) My object has 
been to place before the student, in a connected 
and systematic form, the leading principles of 
English law on this important subject. 

In deaKng with rights and obligations in 
general, and pointing out those wMch are 
capable of passing by succession, I have availed 
myself, as far as possible, of the classifications 
of private rights and obligations contained ia 
Professor Holland's work on Jurisprudence. By 
adopting them I have been enabled to state 
concisely, and, I hope, clearly and with some 
degree of completeness, the effect of a person's 
death upon his various legal relations. This 
result will, I trust, be considered sufficient 
justification for the introduction into an English 
law book of classifications and terms seldom met 
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IV PEEFACE. 

with except in works on the general theory of 
law. 

The remainder of the subject is necessarily 
more or less covered by chapters or passages in 
our standard elementary text books, and to these 
I am under great obligations, but especially am 
I indebted to om- leading authority — Williams on 
the Law of Executors and Administrators. I have 
given very frequent references to these works, 
not only as an acknowledgment of the assistance 
they have rendered to me, but also with the 
object of indicating to the reader the sources 
whence he may derive further information upon 
the various topics under discussion. 

I take this opportunity of expressing my 
gratitude to W. Maekby, D.C.L., Reader in Indian 
Law in the University of Oxford, and Fellow of 
All Souls' College, and to E. A. Whittuck, M.A., 
Law Lecturer of Oriel and Lincoln Colleges, for 
many valuable suggestions which they have kindly 
made from time to time, and which have added 
much to whatever merits the Work might other- 
wise have possessed — for its imperfections I alone 
am responsible. 



T. R. P. 



10, New Inn Hall Stebet, Oxford. 
November, 188S. 
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ENGLISH LAW OF SUCCESSION 
TO DECEASED PERSONS. 



INTRODUCTION. 



When a person dies some of his rights and obligations may 
be completely extinguished, e.g., a life estate must be 
extinguished by the death of the tenant for life ; others may 
survive but in a changed or modified form, e.g., the legal 
right of a joint owner of property ceases at his death, but an 
equitable right to a share of the property often survives ; the 
remainder may survive unchanged, e.g., the right of the 
owner of an estate in fee simple. All the rights and obliga- 
tions which survive will devolve upon some other person or 
persons, who will thus be placed, to a greater or less extent, 
in the legal position formerly occupied by the deceased and 
accordingly will be said to succeed him. What persons will 
be entitled to succeed, and the nature and extent of the 
rights and obligations to which they will succeed, are questions 
which must be determined by that branch of the law which we 
are about to consider, and it is proposed to deal with the 
subject in the following order : — 

1. It would be difficult to explain some of the leading 
p. B 
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principles of the law of succession without referring to their 
early histoiy ; and therefore, in order to prevent any long 
digression in the body of the work, it seems convenient at the 
outset to give a short historical sketch of the origin and 
development of the law on this subject. 

2. We must next inquire what classes of rights and obliga- 
tion of a deceased person are extinguished by his death, and 
thereby shall ascertain what rights and obligations are 
capable of passing by succession. The rights which pass by 
succession constitute what is called the estate of the deceased. 
The estate is divisible into real estate and ^personal estate, a 
division of the greatest importance and one of the most 
peculiar features of the English law of succession. This 
division of the estate {i. e., of the rights) has led to what 
is, to a certain extent, a corresponding division of obliga- 
tions. 

These divisions of rights and obligations lie at the very 
root of much of the law of succession, and accordingly we 
must explain them as early as possible, i.e., as soon as we 
have ascertained what rights and obligations are capable of 
passing by succession. 

3. Having ascertained the rights and obligations which 
will pass by succession, and explained their divisions, we 
will then be in a position to consider more in detail the rules 
of law which determiae the persons who are entitled to succeed, 
and the nature and extent of the rights and obligations to 
which they will succeed. The law of succession to deceased 
persons is divisible into two distinct branches according as the 
deceased has, or has not, made a valid icill. Where he has 
not made a valid will, he is said to die intestate, and the 
succession is regulated by the Law of Intestate Succession ; 
where he has made a valid wUl, he is said to die testate, and 
the succession is regulated by the Law of Testamentary 
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The following are the leading characteristics of each of 
these two kinds of succession. 

When a person dies intestate (1) the person who happens 
to be his heir-at-law succeeds, from the moment of the death, 
to all the real estate and to certain of the obligations ; and is 
entitled to the estate for his own benefit ; (2) a person 
appointed by the Probate Division of the High Court of 
Justice succeeds, from the date of his appointment, to all the 
personal estate and to the remainder of the obligations ; but 
he is not entitled to the estate for his own benefit, and, 
after discharging the obligations, he is bound to distri- 
bute the residue of the estate amongst the next of kin of the 
deceased. 

When a person dies testate (1) the persons to whom he 
has given his real estate, and who are called the devisees {a), 
succeed, generally from the moment of the death, to the 
interests conferred on them; they also succeed to certain 
obhgations ; (2) the executor {i. e., the person appointed by 
the will to carry out its directions) succeeds, from the moment 
of the death, to all the personal estate, and to the remaining 
obligations ; his legal position is almost identical with that of 
the administrator ; and after discharging the obligations he is 
bound to hand over the residue of the estate to the persons to 
whom interests in the personal estate have been given ; such 
interests are called legacies, and the persons entitled to them 
legatees. 

The persons who succeed to the real estate, whether by 
testate or intestate succession, i. e. the heir and the devisees, 
axe, from that circumstance, called the real representatives of 
the deceased ; while those who succeed to the personal estate, 
i.e. the administrator and executor, are, for a like reason, 
called the personal representatives. 

(a) Wien real estate is disposed of by a will, it is said to be devised, 

b2 
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4. Lastly, we must describe a peoiiliar kind of transfer of 
rights which cannot properly he placed under either testa- 
mentary or intestate succession, and yet is closely connected 
with the subject of succession to deceased persons, namely, 
donationes mortis causa. 

The whole subject of the law of succession to deceased 
persons will therefore be divided as follows : — 

Part I. — Historical Sketch of the Law of Succession to 
Deceased Persons. 
II. — The Eights and Obligations which pass by Suc- 
cession, and their divisions. 
III. — The Law of Intestate Succession. 
lY. — The Law of Testamentary Succession. 
V. — ^Donationes Mortis CausS,. 



( 5 ) 



Part I. 

HISTORICAL SKETCH OF THE LAW OF SUCCESSION 
TO DECEASED PERSONS. 



Very little reliaMe information respecting the early law 
of testamentary and intestate succession is furnished by the 
records of the Anglo-Saxon period. There seems no doubt, 
however, that the law of intestate succession derived its 
origia from pure Teutonic customary law, imported by the 
various German tribes who invaded and settled in Britain 
after its evacuation by the Eomans in the fifth century. 
" The Angles, Jutes, and Saxons, who, according to Bede, 
furnished the mass of immigrants in the fifth century, were 
amongst those tribes of Lower Germany who had been the 
least affected by Eoman influences " («) ; and the absence of 
any vestige of Roman law in the evidence of Anglo-Saxon 
customary law which has been handed down to us, poiats 
conclusively to the fact that the customary law of our 
Teutonic ancestors was not, to any appreciable extent, affected 
by any remnant of Eoman legal institutions which may have 
survived the departure of the Eomans (b) . 

The passage in the Oermania — "JTmredes autem siiccessoresqtte 
sui cuique liberi, et nullum tedamentum ; si liberi -non sunt, 
proximus gradus in possessione, fratres, patrui, avuneuli" (c) — 
proves that testamentary succession was unknown amongst 

(a) Stubbs, Select Charters, p. 1; 3rd ed. ; Stubbs, Consl;. Hist. 
Const. Hist. vol. i. pp. 40, 41. vol. i. p. 62. 

(6) Digby's Eeal Prop. p. 1, (c) Cap. 20. 
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the Teutonic tribes at tlie time Tacitus wrote. We have no 
further information on the subject until about the ninth 
century, and we then find testamentary succession an 
established institution. What produced this change ? 

Testamentary succession is perfectly incompatible "with 
what we know of the proprietary rights of primitive society. 
Property held in common by a family, or larger group 
bound together by real or imaginary ties of blood relation- 
ship, is the rule; individual ownership, or ownership in 
severalty, is the exception. Each individual member of the 
group had merely a right of enjoyment over the common 
property during his life, and it is obvious that he could not 
be permitted to defeat the rights of the other members by 
disposing of this right by will. When, at a later period, 
absolute ownership in severalty became the rule, instead of 
the exception, the old idea as to the community of rights 
over property still survived ia the customary rights of the 
children, or, faiiling children, of the more distant relations of 
the owner in severalty, to succeed to the property at his 
death (^). It appears, therefore, that individual ownership, 
and also the right to defeat the customary right of children 
and other relations, are conditions precedent to the estabhsh- 
ment of testamentary succession. 

" Without conjecturing how the change took place, we may 
safely assume that, although traces still remain of common 
land tenure at the opening of Anglo-Saxon history, absolute 
ownership of land in severalty was established and becoming 
the rule" (e). Moveables had probably become the subject 
of separate ownership long before, their changeable and 
perishable nature rendering them inconvenient objects 
of common ownership. But although separate property 



{d) Of. Maine, Ancient Law, (e) Stubbs, Const. Hist. vol. i. 

pp. 197 et acq. p. 75. 
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appears to have thus early become an established institution 
amongst the Anglo-Saxons, there are indications that the ■ 
customary rights of the relations to succeed to a dead man's 
property were still vigorously asserted, and it was only after 
a long conflict that the right to defeat them became generally 
-recognised, subject, at any rate as to personal property, to 
certain limitations in favour of the family of the deceased. 
The precise date when this conflict commenced and ended 
cannot be ascertained, but it is generally agreed that wills 
were originally introduced into Britain by the Eomish clergy, 
after the inhabitants had been converted to Christianity. A 
will would enable a man to leave part of his property to the 
Church after his death ; and as such gifts were held by the 
clergy to confer benefit upon the soul of the donor, the 
interest of the Church and the religious belief of the age 
would both lend their powerful influence in support of testa- 
'mentary succession, and this, no doubt, is one of the chief 
reasons of its ultimate triumph. We will flrst state shortly 
the principles of intestate succession in early Anglo-Saxon 
law, so far as they can be ascertained, and then attempt to 
show how far they were altered by the creation of new 
customs and broken in upon hy testamentary succession, 
during the later portion of the Anglo-Saxon period of our 
history. 

As we have no record of Anglo-Saxon law before the 
ninth century, we must try to trace it out in the oustoma,ry 
law of the Teutonic tribes to whom the Anglo-Saxon race 
owes its origin. There is much conflict of opinion, amongst 
the leading authorities upon the subject, respecting the 
manner and order in which the more distant grades of 
relations were entitled to succeed (/), but they seem to be 



(/) The controversy is summarized in "Essays in Anglo-Saxon 
La-w," p. 130. 
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generally agreed tliat amongst near relations the following 
order of succession was observed : — 

Eirst sons, secondly daughters, thirdly grandchildren, and 
so on in case there were other descendants. But it seems that 
grandchildren whose parent (whether a son or daughter) 
died hefore their grandfather, were not entitled to a share in 
the property if any of the brothers or sisters of their parent 
were living. 

On failure of descendants, . first the father, secondly the 
mother, thirdly the brothers, and fourthly the sisters of the 
deceased person were successively entitled {g). 

It appears that the persons who formed each of these 
classes of relations shared equally without distinction of age, 
and there is no trace in early Anglo-Saxon law of any 
difference between succession to moveable and immoveable 
property. 

How far could these customary rights be broken in upon 
by will ? Let us take the case of succession firstly to land, 
and secondly to moveable property. 

Land in the ninth century was divisible into two chief 
classes — (1) public land, or as it was called fok-hnd; and 
(2) land held by private persons. 

Tolc-land might be granted to private persons by charter, 
or hook as it was also called, and it then lost its character of 
public land; but such grants cotdd only be made by the 
king with the consent of the witenagemot until, at a later 
period, the king had acquired the sole right of dealing with 
the folc-land. Land so granted was called boc-land — ^book-t 
land ih). Folc-land might also be granted to private persons 
to hold for a certain time subject to the payment of a rent or 
performance of services, and in this case it did not lose itg 
character of public land, and it seems that the right of enjoy- 

(^)Essay8m Anglo-Saxon Law, (A) Digby's Eeal Prop. p. 12, 

P- 132. 3rd ed. 
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ment over it could not be alienated either inter vivos or by 
•wlU without the consent of the community or its chief («). 

Land held by private persons was divisible into two 
classes — (1) land held in severalty ; (2) land held in common. 
The latter, of course, could not be disposed of by will. 

Land held in severalty was divisible into — (1) Alodial land, 
i. e., land held in absolute ownership ; (2) Lmn-land, i. e., land 
let out by the owner to another person on such terms as 
might be agreed on between them. If let for a term ex- 
ceeding the life of the person to whom it was let, it might be 
the subject of testamentary or intestate succession. 

Alodial land was divisible into — (1) heir-land {It) or family 
land ; and (2) book-land. 

Heir-land seems to have included inherited land as well as 
land acquired otherwise than by inheritance, except book- 
land. 

Book-land was so called because the grant was evidenced 
by a book or charter. "It is generally expressed in the 
charter that the grantee may grant the land away to whom- 
soever he pleases in his hfe-time, or leave it by his last will, 
and, if not so disposed of, it is to descend to his representa- 
tives. These powers, however, seem to have depended upon 
the form of the gift as expressed in the charter : the power of 
alienation might have been restricted so that the land could 
not be granted away from the kindred, or the descent of the 
land might be confined to lineal descendants, or to heirs male 
or female. In these respects it was a principle of Anglo- 
Saxon customary law that the nature and extent of the rights 
of the grantee depended upon the form of the gift" il). 
Fole-land, as we have seen, might be converted iato book- 
land, and it then became private property. Heir-land was 

(i) Digby's Eeal Prop. p. 16, p. 197, 2nd ed. 
3rd ed. {I) Digby's Eeal Prop. p. 14, 

{h) The Land Laws, Pollock, 3rd ed. 
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also frequently the subject of a grant by book, and then 
became book-land ; but such grants seem to have been at first 
stoutly resisted' by the grantor's near relatives, and there is 
some evidence that originally they were not valid unless 
made with the consent of, or confirmed by, the relations. It 
is probable, too, that a man never acquired the power to grant 
away the ivhole of the family land(OT). Book- land seems 
always to have been alienable by will, except so far as it was 
forbidden by the terms of the grant (»), though it seems 
probable that if a man had no heir-land to leave to his 
relations he could not dispose of all his book-land, so as to 
disinherit them entirely (o). And, as it is sometimes trans- 
lated " terra testamentalk " as opposed to " terra hcereditaria " or 
heir-land, it seems that the right to dispose of it by wiU was 
established before wills of heir-land were recognised as bind- 
ing dispositions of property. 

There is some evidence that wiUs of heir-land were ori- 
ginally mere re-settlements of the property amongst the rela- 
tions of the testator (jij), and that when made in favour of 
strangers the relations successfully resisted them. In course 
of time, however, .their validity seems to have become esta- 
blished, though it is probable that, as in the case of book- 
land, a testator could not entirely disinherit his near 
relations (j) . Mr. Digby mentions " the characteristic which 
prevailed before the Conquest of entire freedom of alienation, 
both inter vivos and by will, at all events of boc-land, except 
so far as this right is limited hy the claims of the family" (f). 

It seems, then, that during the Anglo-Saxon period freedom 



(m) Glanville, Lib. 7, c. 1, (o) Glanville, suj>ra. 

quoted in Digty's Eeal Prop. (;)) Cod. Dip.cccxvii, ccccxcii, 

p. 8T, 3rd ed. mccxlii. 

(m) Of. Laws of Alfred, c. 41, (j) Glanville, iwpra. 

quoted in Stubbs, Select Charters, (r) Eeal Prop. p. 28, 3rd ed. 
p. 62. 
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of testamentary disposition over land had been established, 
except so far as it was limited (1) by the terms of the grant 
to the testator, and (2) by the claims of his family, though 
what proportion of his property a man was bound to leave to 
his family is unknown. No alteration seems to have been 
made during the Anglo-Saxon period in the rules (above 
stated) of intestate succession, so far as they related to land. 

Our information respecting testamentary succession to 
moveables is exceedingly meagre, but it seems that if a man 
had a wife and children he could only dispose by will of one- 
third of his moveables ; at his death his widow took one of 
the remaining thirds, his children the other; if he had 
children but no wife, or a wife and no children, he could 
dispose by will of half his moveables, and the widow or 
children took the other half ; in case he had neither wife nor 
children, he could dispose of the whole (s). 

A most important alteration was effected in the rules of 
intestate succession to moveables. (1) It seems ■ that the old 
Teutonic custom that males should be preferred to females 
had been broken through, and that females took an equal share 
with males in the moveables of the deceased. (2) After 
payment of debts, the moveables of the deceased were divided 
into three parts, if he left a widow and children ; iato two, if 
he left a widow and no children, or children and no widow ; 
the widow or children taking a third or half, as the case 
might be, and the remaining third or half being disposed of 
by the clergy in p)ios usus (f) . 

These shares of the widow and children came to be known 
as their pars rationahilis of the effects of the deceased, and 
were for a long period recognised as their common law right. 

(s) 2 Bl. Com. 491, quoting Kent, p. 518 ; Eobinson's Com- 

Glanville, Lib. 2, o. 5. men Law of Kent, p. 285 ; Bede's 

(i) Kentish customs quoted in Eco. Hist. Lib. 6, o. 12. 
Lambard's Perambulations of 
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The equal division of moveable property amongst both males 
and females has remained the established rule to the present 
time, "with the exception of certain classes of moveables to be 
presently mentioned («), which being ia some manner attached 
to or connected with land are subject to the same rules of 
succession as land. 

We have hitherto spoken of the relatives of a deceased per- 
son succeeding to his personal as well as to his real property, 
for duriag the Anglo-Saxon period we have no indication 
that any successor was known who corresponded to the ad- 
ministrator of modern times. Any conjecture upon the 
subject is involved in the consideration of a most important 
event in the history of testamentary and intestate succession 
to personal property with which we must now deal. The 
Church acquired the right to take possession of, and to ad- 
minister, the moveable property of intestates, and also juris- 
diction in matters relatiag to wiUs. How and when were 
these rights acquired ? We have no direct evidence, but 
probably the explanation given in Ilensloe's Case (x) furnishes 
the most correct answer to the first part of the question. It 
is there said, that when of ancient times a man died iatestate, 
and had made no disposition of his goods, nor committed his 
trust to anyone, the king (who is parens patrix, and has the 
supreme care of providing for all his subjects, that each may 
enjoy that which he ought to have) was accustomed to seize 
by the hands of his officers the goods of the intestate, to the 
intent that they might be preserved and disposed of for the 
burial of the dead,- payment of debts, advancement of the 
wife and issue, or, faUing issue, of other relatives. The words 
" no disposition of his goods," &c., would seem to refer to a 
custom similar to the donationes mortis causa of modem 
times (y), that is the distribution of property by a man on 

(«) Post, p. 61. (x) 9 Eep. 38. [y) See post, Pt. V. 
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his death-bed ; and in this case the intervention of the king's 
officers would he unnecessary. These officers were probably 
the officers of the county court of the sheriff, where matters of 
all kinds used to be determined (2) ; in this court the bishop 
sat to declare the spiritual law (a) , so that, if the property of 
iatestates were administered in the county court, it would 
come under the special oogniizance of the bishop, who would 
be the most fit person to declare in what way " the third " of 
the goods ought to be disposed of for the benefit of the soul 
of the deceased (b). If this view be correct, it is easy to 
imagine that in course of time the bishop would acquire the 
sole jurisdiction over the administration of intestate estates ; 
and when this jurisdiction had been established a jurisdiction 
in the matter of wills, " also, of course followed ; for it was 
thought just and natural that the will of the deceased should 
be proved to the satisfaction of the prelate whose right of 
distributing his chattels for the good of his soul was effectually 
superseded thereby" (c). At any rate this view seems con- 
sistent with the authorities quoted and relied upon ia ITensloe's 
Case (d), which decide, that the jurisdiction of the Church in 
respect of probate of wills, and administrations of intestate 
moveable property, was a custom, and not a common law right, 
and that their authority m such matters was derived from the 
Crown. 

In theory no doubt the ordinary (e) had merely the right 
of administering the goods, and was bound to pay the debts 
of the deceased, and the partes rationaUles of the widow and 

(z) 2 Bl. Com. p. 494. o^^ otter person with. " ordinary 

(a) Stubbs, Const. Hist. vol. i. jurisdiction " in matters ecclesi- 

p_ i]^4_ astical. Staph.. Com. vol. ii. 

(J) Perkins, s. 486. P- 184, 9th ed. He is so called 

(c) 2 Bl. Com. p. 494. "quia hahet ordinarium juriadic- 

(d) 9 Eep. 38. tionem, in jure propria et non per 

(e) A name taken from the deputationem." Co. Litt. 96 a. 
canonists and applied to a bishop, 
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cluldreii, and to dispose of the residue inpios usus; in practice, 
however, he seems to have acquired absolute and uncontrolled 
power over the property. This was probably due to the fact 
that he alone was supposed to be competent to decide to what 
extent it was necessary to dispose of the goods in pios usus for 
the benefit of the soul of the deceased, and to what pios usus 
they ought to be applied, and accordingly was regarded as 
accountable to no one but to Grod and his own conscience for 
the manner in which he administered the goods (e). If he 
disposed in pios usus of so much of the goods that creditors 
remained unpaid, and the widow and children were unprovided 
for, it seems that these persons had no remedy whatever 
against him (/), although, as regards creditors at any rate, it 
seems certain that they always had, at common law, a right 
to be paid before the goods were disposed of inpios usus (g). 
' The jurisdiction of the ordiaary only extended to the goods 
of the intestate which he could seize into his possession, and 
he could neither sue for debts due to the intestate, nor be sued 
for debts due from him (A) . 

The ordinary accordingly succeeded to the rights of the 
deceased over goods of which possession could be taken with- 
out having recourse to an action ; the relations did not succeed 
to any right of the deceased over such goods ; they merely had 
a right, at common law, to obtain a share of such goods, but 
had no means of enforcing their right as against the ordinary. 

In case a person died testate, the validity of the will had to 
be proved to the satisfaction of the ordinary, and it seems 
that the executor was accountable to him for the manner in 
■which the estate was administered. The executor suc- 
ceeded, not only to the choses in possession (i), but also to the 

(e) 2 Bl. Com. p. 495. P. 0. 434, 491 ; Coke, 2 Inst. o. 20. 

(/) Dyke v. Wal/ord, 5 Moo. (i) I.e., any moveable property 

P. 0. 434, 491, 492. in the actual or constructive pos- 

(g) Snelling's Case, 5 Co. 83 b. session of a person ; see 2 Steph. 

(h) Dyke v. Walford, 5 Moo. Com. p. 10, 10th ed. 
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choses in action (J) of the deceased, and was liable for the pay- 
ment of his debts, so far as the estate would extend to meet 
them (k). If no executor were appointed by the wiU, it is 
doubtful whether the ordinary was bound to carry out the 
intentions of the testator, or whether he could administer 
the estate as if the testator had died intestate; but the 
opinion, formerly prevalent among lawyers, that the appoint- 
ment of an executor was essential to the validity of a will (/), 
probably represents the early law upon this point. 

At what date this jurisdiction of the Church was acquired 
is uncertain. The authorities prove that the jurisdiction was 
held to be an old-established institution in the thirteenth 
century (?») ; and although there is no direct evidence to show 
whether it arose before or after the Conquest, yet the great 
power and influence of the Anglo-Saxon- Church in temporal 
matters seem to favour the presumption that it was esta- 
blished during the Anglo-Saxon period. 

We have attempted to draw an outline of the law of testa- 
mentary and intestate succession during the Anglo-Saxon 
period, and we have seen that during the latter portion of 
that period a marked distinction had arisen between the rules 
which governed succession to land and moveable property 
respectively. That distraction became still more marked 
after the Norman Conquest and establishment of feudalism 
in England. No change which would affect the Anglo- 
Saxon law of property seems to have been brought about by 
direct legislation during the reigns of WUliam I. and his 
immediate successors (w) : it seems that their policy was rather 
to confirm, as far as possible, the laws and customs of the 
English. The changes which did take place were due to the 

(y) I.e., a mere rigtt to recover (l) Wentworth, Exors. pp. 3, 4, 

moveable property by bringing an 4tli ed. ; 2 Bl. Com. 503. 
action. 2 Stepb. Com. p. 11. (to) 3 Bl. Com. p. 96. 

(h) Coke, 2 Inst. c. 19. (») Stubbs, Const, Hist. vol. i. 

p. 267. 
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introduction of the feudal customs and ideas of the Normans, 
and their gradual combiaation with Anglo-Saxon customs 
and ideas (o). These feudal customs and ideas almost exclu- 
sively related to the holding of land, and thus a complete 
revolution in the Anglo-Saxon law of land was gradually 
effected, while the Anglo-Saxon law of moveable pro- 
perty remained practically unaltered by the establishment of 
feudalism in England. For this reason the history of the 
law of succession to land after the Conquest is quite different 
from that of the law of succession to moveable property, and 
we will therefore deal with each separately. At present we 
will speak only of land and moveable property ; probably 
from an early period some few kinds of moveable property 
passed by succession in the same manner as land, while some 
interests in land passed in the same manner as moveable pro- 
perty, but these exceptions can be more conveniently dealt 
with when we come to consider the modem division of the 
estate into real and personal estate. 

"We will now attempt to trace the history of the law of 
succession after the Norman conquest, and we wiU deal first 
with moveable property, and afterwards with land. 

I. The Succession to Moveable Property. 

(1) Intestate Succession. — "We have seen that at some early 
period the Ohurch had acquired the sole jurisdiction in all 
matters relating to testamentary and intestate succession to 
personal property. "We have seen, also, that the ordinaries 
had acquired what was practically an absolute and uncon- 
trolled power of-disposing of the choses in possession of iates- 
tates. As might be expected, this extraordinary power was 
often abused. One old authority complains " qvad ordinarii 
hujus modi bona nomine ecclesice occupantes, nullum rel saltern 

(o) Digby's Eeal Prop. p. 37, 3rd ed. 
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indehitam faciunt distributionem " {p). It appears, too, that it 
was usual to dispose of a certain proportion of the goods in 
pios usus before the debts were discharged, and in the 
thirteenth century this proportion was fixed by canon law at 
one-third of the whole of the goods (5') ; so that i£ the debts 
amounted to more than one-third they must either have re- 
mained unpaid to that extent, or the sum necessary to dis- 
charge them must have been deducted from the partes 
rationabiks of the widow and children. 

The first attempt to check this abuse was made by the 
Statute of "Westminster II. (?•), which provided as follows : — 
" The ordinary from henceforth shall be bound to answer 
the debts as far forth as the goods of the dead wiU extend in 
such sort as the executor of the same party should have been 
bound if he had made a testament." 

This statute was in afiirmance of the common law, which, 
as we have seen, made the debts of the deceased a first charge 
upon his estate (s) . 

The residue of the property, after payment of debts, re- 
mained in the hands of the ordinaries, so that the relations of 
the deceased were still at their mercy, until, in the foUowiug 
century, a statute {t) was passed which put an end to the 
power of the ordinaries to administer intestate estates. This 
statute provided as follows : — 

" In case where a man dieth intestate the ordinaries shall 
depute the next and most lawful friends of the dead person 
intestate to administer his goods ; which deputies shall have 
an-action to demand and recover as executors the debts due 
to the said person intestate, in the King's Court, for to ad- 
minister and dispend for the soul of the dead; and shall 

{p) Fleta, Lib. 2, o. 57, s. 10. (s) See supra, p. 14. 

(2) 2 Bl. Com. p. 495. (<) 31 Edw. III. stat. 1, c. 11. 

if) 13 Edw. I. c. 19 ; A.D. 1283. 
P. c 
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answer also in the King's Court to other to whom the said 
dead person was holden and hound, in the same manner as 
executors shall answer " (u). 

The " next and most lawful friends " were interpreted to 
be the next of blood to the deceased who were under no legal 
disability (x). 

The person deputed to administer the estate was afterwards 
known as the "administrator," and his appointment was called 
the ^^ granting of letters of administration." 

A subsequent statute {y) provided that admiaistration 
might be granted to the widow or next of kin of the deceased, 
or to both : and that when several who were in the same 
degree of kindred claimed administration, the ordinary might 
elect one or more at his discretion. 

The effect of the stat. 31 Edw. III. e. 11, was as foUows : — On 
the death of a person intestate his rights over the goods ia Ms 
possession vested in the ordinary, but his cJioses in action and 
obligations were in suspense. When the ordinary granted 
administration, the grant passed ail his rights to the admi- 
nistrator, who, subject to the payment, of debts, &c., thus 
obtained the same absolute right over the property as the 
ordinary formerly possessed. In addition to this, all choses in 
action of the deceased vested in him by the express provision 
in the statute, and he thus became the universal successor of 
the deceased, just as an executor became the universal suc- 
cessor of his testator. The statute, however, made no provi- 
sion for the distribution of the residue of the estate after 
payment of debts, &c., and great doubts existed as to whether 
the administrator was boimd to distribute it amongst the 
next of kin, in case he was not the sole next of kin. The 
point was finally decided in the ease of Hughes v. Hughes {%), 

{u) 31 Ed-w. III. stat. 1, c. 11; (z) Cart. 125; the decision of 

A.D. 1357. the Court is reported in 1 Lev. 

{x) Henshe'a case, 9 Eep. 39. 233. 
(V) 21 Hen. VIII. c. 5, s. 3. 
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the Court being of opinion that the administrator, like the 
ordinary, acquired uncontrolled power over the residue of the 
property and was not bound to distribute it, and that a bond 
taken by the ordinary to compel him to do so was void. 
Shortly after this decision the first Statute of Distribution (o) 
was passed, whereby the distribution of the estates of intestates 
was regulated in favottr of the next of kin. This statute 
forms the basis of the order of distribution at the present day, 
and will therefore be fully considered in a subsequent part of 
this treatise {b). 

The Ecclesiastical Courts retained their jurisdiction in 
granting probate and administration until 1857. In that 
year the Court of Probate Act (c) was passed, whereby this 
jurisdiction of the Ecclesiastical Courts was transferred to a 
special secular tribunal created by that Act, called the Court 
of Probate. Finally, by the Judicature Act of 1873 {d), the 
jurisdiction of the Court of Probate was assigned to the Pro- 
bate, Divorce, and Admiralty Division of the High Court of 
Justice, whence all grants of administration must now be 
obtained. 

(2) Testamentary Succession. — Little alteration took place 
after the Conquest with respect to testamentary succession. 
The widow and children were entitled to their third or half,- 
as the case might be ; this was now called their joars rationa- 
bilis, and to recover it an action de rationabili parte would lie. 
This Hmitation upon the free power of testamentary disposi- 
tion was recognised as a general rule of the common law in 
the reign of Henry II. (e), and seems to have continued to be 
so regarded until as late as the reign of Charles I. (/) ; 
although, in Sir Edward Coke's opinion, it was nothing but a 

(o) 22 & 23 Oar. II. o. 10. (d) 36 & 37 Vict. c. 66, ss. 3, 34. 

(6) Poet, p. 108. (e) Glanville, Lib. 7, c. 5. 

(c) 20 & 21 Vict. c. 77; amended (/) Fincli, 175. 
by 21 & 22 Vict. c. 95. 

c2 
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local custom {g). After that period tlie Umitation disap- 
pears, " though, we cannot trace out when the alteration 
began" (h). 

The testator was also hound to give his hest and principal 
chattel to his lord, and to bequeath something to the 
church («). The former, under the name of heriot, could 
probably have been claimed by the lord in Anglo-Saxon 
times (y), and in some manors the custom still exists {k). 
Bequests to the church have long siuce ceased to be obh- 
gatory. 

II. The Succession to Land. 

(1) Intestate Succession. — Tenure seems to have been gradu- 
ally established in England by the introduction, after the 
Conquest, of "Norman customs and ideas, and their com- 
bination with Anglo-Saxon customs and ideas " {I). The 
result was that the king came to be regarded as the only 
absolute owner of land ; all other persons were deemed to have 
merely "estates" in it. These estates were said to be "held" 
either of the king or of some intermediate lord, who in his 
turn held of the king. The person of whom the land was 
held was called the lord; the person holding, the tenant. The 
estate might be merely an estate for the life of the tenant, 
and in this case, on the death of the tenant, the land would 
revert to the lord ; or the estate might be one which would 
descend to the heirs of the tenant, and the land would not 
then revert to the lord until there was a failure of the heirs 
of the tenant. "Feudal donations were not extended beyond' 
the precise terms of the gift by any presumed intent, but 
were taken strictly" (m) : so a grant "to A. B." was a grant 

{g) 2 Inst. 33. {h) SeeWms. Eeal Prop. p. 420, 

{h) 2 Bl. Com. 492. 16tli ed. 

(i) Glanville, Lib. 7, c. 5. [l) Digby's Eeal Prop. p. 37, 

(/) Canute, c. 71, 72; Stubbs, 3rd ed. 
Select Charters, p. 74. (m) Wms. Eeal Prop. p. 22, | 

16th ed. 
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to A. B. personally, and he could, only hold it for his life ; 

if, therefore, it were intended that the heirs of the tenant 

should succeed to the land, it was necessary to expressly 

mention them in the grant. The common form of expressiag 

such intention was, " to A. B. and his heirs." By the term 

" heirs " it seems that the issue of the tenant were at first only 

meant — collateral relations, such as brothers and cousias, 

heing excluded; the true feudal reason of this construction 

is stated by Blackstone to be, that what was given to a man 

for his personal service and personal merit ought not to 

descend to any but the heirs of his person (w). ' Perhaps 

this construction may have been applied to grants made to 

new tenants subsequently to the establishment of tenure, but 

it seems extremely doubtful whether it would apply to cases 

where the old aUodial proprietors became tenants of a lord by 

the process called commendation {i. e., surrender of the land 

to the lord and re-grant by him to the tenant) (o). The 

point is not, however, of much importance, for by the reign 

of Henry II. " heirs" included collaterals in all cases, unless 

a contrary intention were expressed in the grant. It seems, 

too, that at first a grant to " A. B. and his heirs" was con-: 

strued as if it had constituted separate grants to A. B. and to 

his heirs, so that after the death of A. B. his heirs would take 

the land, not as successors to A. B., but as direct grantees of 

the grantor. This construction, however, appears to have 

soon given way to that which has ever since been recognized 

by the Courts, namely, that such grants vest a fee simple 

estate (the largest freehold estate) in the grantee, and that 

the heir takes by descent from the grantee, and not from the 

grantor. In other words, the term " heirs" is not a word of 

" limitation" («. e., used to indicate the estate which the heirs 

are to take), but of "purchase" {i. e., it indicates the kind of 

(n) 2 Bl. Com. p. 221. (o) See Digby's Keal Prop. 

pp. 31, 34, 3rded. 
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estate wHoh the grantee is to take, namely, that it is an estate 
pf inheritance as opposed to merely a life estate). 

The grant specified the kind of service which the tenant 
was required to render to the lord, and the different kiads of 
service which thus became due from different tenants led 
eventually to the division of tenures into the following 
chief classes {p): — 

1. Frankalmoign — the tenure hy which religious houses 
held land ; they were only bound to render spiritual service. 

2. Grand serjeanty. — " Where a man held his lands of the 
king by services to be done in his own proper person to the 
king, as to carry the banner of lie king, or his lance, or to be 
his marshal, or to carry his sword before him at his coro- 
nation, or to do other like service " {q). 

3. Knight service. — Where the tenant was bound to perform 
military service ; he was also bound to do homage, and give 
reliefs and aids, &c. ; but military service was the distinctive 
mark of this kind of tenure. 

4. Socage. — " Tenure in socage is where the tenant holdeth 
of his lord the tenancy by certaia services for all manner of 
services, so that the service be not knight's service. As 
where a man holdeth his land of his lord by fealty and 
certain rent for all manner of services ; or else where a man 
holdeth his land by homage, fealty, and certain rent for aU 
manner of services ; or where a man holdeth his land by 
homage and fealty for all manner of services : for homage 
by itself maketh not knight's service " (■/■). 

5. Petit serjeanty. — This was merely a species of socage 
tenure ; the service consisted in rendering to the king 

(p) Probably the distinctions 3rd ed. 
between tbe various kinds of (q) Litt. Tenures, s. 153. 

tenure were not accurately ascer- (?•) Ibid. s. 117 ; Digby's Real 

tained until the reign of Henry 11. Prop. p. 46, 3rd ed. 
See Digby's Eeal Prop. p. 38, n., 
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annually some small thing belonging to war, e. g. " a bow or 
a sword or a dagger or a knife, or a pair of gilt spurs or an 
arrow or divers arrows." Thus it only occurred where lands 
were held of the king (s). 

Tenants holding by any of these tenures " were regarded 
as free holders, having an estate or interest in lands worthy 
of a freeman and involving no service derogatory to the 
status of freedom " (t). Before the reign of Henry II. land 
held by these tenures was called Uberum tenementum (t), and 
later freehold land. 

In tracing the history of intestate succession to freehold 
land we are only concerned with tenure by knight service 
and socage tenure. Ecclesiastical like other corporations do 
not die, and the succession of one ecclesiastic to another does 
not therefore belong to the branch of the law of succession 
which is the subject of the present treatise. "Where land was 
held by grand serjeanty the rules of intestate succession seem 
to have been the same as those which relate to tenure by 
knight service ; while petit serjeanty is merely a species of 
socage tenure. 

In the reign of Henry II. an important distinction had 
arisen between the rules of intestate succession to land held 
by knight service, and that held by socage tenure. The 
effect of these rules was as follows (m) : — 
(1) Tenure by knight service. 

If there were two or more males in the nearest degree of 
kindred to the deceased tenant, the rule of primogeniture 
always prevailed, i.e., the eldest succeeded to the whole of 
the estate. 

(«) Litt. Tenures, s. 159 ; (m) See Grlanville, Lib. 1, cc. 3 

Digby's Real Prop. p. 48, Srd ed. and 4 ; quoted in Digby's Eeal 

(«) Digby's Eeal Prop. p. 48, Prop. p. 84, Srd ed. 
3rd ed. 
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But if there were only females in tlie nearest degree, the 
rule of primogeniture did not apply, and all succeeded 
together; except that the eldest alone was entitled to the 
mansion house (capitale messuagium), provided she made 
satisfaction to the others for its value. 

(2) Socage tenure. 

(i) " Antiquitus dwisum" i.e., divisible according to the 
old rules. 

All males in the nearest degree of kindred to the deceased 
shared equally, except that the eldest was entitled to the 
mansion house, provided he made satisfaction to the others 
for its value. 

Failing males, all females in the nearest degree shared 
equally, hut the eldest had the same privilege as the eldest 
male respecting the mansion house. 

(ii) Non antiquitus divismn. 

Sometimes the rule of primogeniture was the custom, 
sometimes the youngest son or other descendant was entitled 
to the whole inheritance, if there were males in the nearest 
grade of relationship. 

Failing males, females in the nearest degree succeeded in 
the same manner as in the case of antiquitus divisiim. 

(3) Rules applicable to both species of tenure. 

(i) Males were always preferred to females in the same 

degree of relationship, e. g., if a man died leaving one 

son and several daughters, the son would take the 

whole inheritance. 

Exception : a special custom of long standing ia a 

particular city might enable females to share the 

inheritance with males, 
(ii) The son of a second wife was preferred to the daughters 

of a first wife, but daughters of a first and second wife 

shared equally. 
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(iii) The order in wliich difierent grades of relations were 
entitled to succeed was : — 

a. Sons and their descendants. 

b. Daughters and their descendants. 

c. Brothers and their descendants. 

d. Sisters and their descendants. 

e. "Uncles (paternal and maternal) and their de- 

scendants. 

f. Aunts (paternal and maternal), and their de- 

scendants. 

It was stni a moot point in Grlanville's time, whether, if a 
man died leaving a younger son and a grandson by a deceased 
elder son, the younger son or grandson should succeed. It 
was subsequently settled in favour of the grandson. 

Thus, in the reign of Henry II., the leading principle of 
the feudal law of succession — the rule of primogeniture (x) — 
had entirely superseded the Anglo-Saxon custom of equal 
division in respect of land held by military tenure, and was 
fast encroaching upon the same custom in respect of land 
held by socage tenure. 

The feudal principle that an inheritance never ascended {y) 
had also been established, and consequently the lineal ancestors 
of a deceased person were excluded from succession to his 
land. The reason for this change cannot be satisfactorily 
explained, but the theory which seems to be most generally 
received is, that at the time when grants of land were con- 
strued as passing the land only to the descendants of the 
grantee, and not to his collateral relations (z), a custom was 
introduced of expressly providing in the grant, that the land 
should descend in the same manner as if it had been an 
ancient inheritance which had descended upon the grantee. 

{x) For tlie origin of primo- {y) " Hoereditas nunguam a$- 

geniture, see Maine's Ancient cendit," Glanyille, Lib. 7, c. 1. 
Law, pp. 227 et seq. (z) See supra, p. 21. 
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This was called a grant of a feudum novum, or new estate 
of inheritance, to be held ut feudum antiquum, i. e., as an 
ancient estate of inheritance — one which had descended from 
some remote common ancestor. Consequently, collateral 
relations of the grantee were entitled to succeed in case he 
died without descendants. But on the other hand Hneal 
ascendants were excluded ; for, according to this fiction, they 
must have been the owners of the estate before it could 
descend upon the grantee. The weak point in this theory is, 
that it would, if consistently worked out, exclude an elder 
brother of the grantee, or an uncle who was an elder brother 
of the grantee's father ; for the elder brother would be en- 
titled to the land before the grantee, and the imcle before the 
grantee's father, whereas, on failure of other nearer relations, 
these persons were always held entitled to succeed to the land 
of a younger brother, or a nephew by a younger brother 
respectively (o). 

In the reign of Henry III. the following changes had 
taken place : — 

(I.) The distinction between socage tenures " aniiquitm 
divisuDi" and. " non antiquitus divisum" had disappeared, and 
the rule of primogeniture applied to all socage tenures iadis- 
crimiaately, except in some particular localities, where by 
custom a different rule prevailed, e. g., the Kentish custom of 
gavelkind tenure, whereby all the sons, or other class of male 
relatives, succeeded in equal shares ; customs attached to 
burgage tenure («'. e., socage tenure of land in towns), as 
that of " borough-English," whereby the youngest son was 
entitled to succeed in exclusion of the elder sons. 

(2.) The question whether a man's younger son or his 
grandson by a deceased" elder son should succeed to his 
land, had been decided iu favour of the grandson; esta- 

(a) Wms. Real Prop. p. 126, 16tli ed. 



LAW OF SUCCESSION TO DECEASED PEESONS. 27 

blisliiiig the rule that the issue represents the ancestor in 
infinitum. 

(3.) Where a person purchased land and died without 
descendants, leaving a sister of the whole blood and a brother 
of the half-blood, the sister was entitled to succeed in prefer- 
ence to the half-brother ; but it seems to have been still 
undecided whether, if in the above case the person so dying 
had obtained the land by descent [i. e., had inherited it from 
his father or other ancestor), the half-brother would not have 
been preferred to the sister ; Bracton seems to have been in 
favour of the half-brother (h). The point was ultimately 
decided adversely to the half-blood. 

(4.) Where the deceased person had no descendants, all 
relations on his father's side, however remote, were preferred 
to the nearest relations on his mother's side ; and so until 
the father's relations were exhausted, the mother's relations 
were not entitled to succeed to the property (c) . 

Before the close of the next reign (Edward I.) the rules of 
intestate succession seem to have been finally settled {d), and 
continued unaltered until the Act "for the amendment of the 
law of inheritance" was passed in 1833 (e). They have been 
summarized (/) as follows : — 

1. "Inheritances shall Hneally descend to the issue of 
the person last seised in infinitum ; but shall never lineally 



A man was said to be seised of an estate of inheritance 
when he had taken feudal possession of the land in which the 
estate of inheritance had been granted (g). 

Suppose A., being seised of an estate of inheritance, died 
leaving issue a son, B. ; B. would be entitled to succeed as 

(6) Bracton, f. 65. (/) 2 Bl. Com. pp. 206 et seq. 

(c) Ihid. {9) ^^ to what constitutes seisin , 

(d) Hale's Hist. Com. Law, see Wms. Eeal Prop. p. 166, 
332, 3rd ed. 16tli ed. 

(e) 3 & 4 Will. IV. c. 106. 
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the issue of the person last seised; but supposing B. died 
before lie had taken feudal possession of the land, leaving 
issue a son, C. ; C. could not claim the estate as the issue of 
B., for B. was never seised of the estate, and accordingly he 
must claim as issue of A., his grandfather, who would he in 
this case the person last seised. 

Every person who became seised thus formed a new root 
from which the right of succession was to be traced, or, as it 
was expressed, seisina facit stipitem. The consequences of 
this rule will be explained later (h). 

2. " The male issue shall be admitted before the female." 
This was the old Anglo-Saxon rule (i). 

3. " Where there are two or more males in equal degree 
the eldest only shall inherit, but the females all together." 

4. " The lineal descendants,, in infinitum, of any person 
deceased shall represent their ancestor; that is, shall stand 
in the same place as the person himself would have done had 
he been living." 

These two rules may be illustrated thus : — A. dies seised of 
an estate of inheritance leaving issue two sons, C. the elder, 
and D. the younger ; C. will be entitled to the estate in 
exclusion of D. 0. takes feudal possession and then dies, 
leaving two daughters living, and also a grandson by a 
daughter who predeceased him. If the deceased daughter 
had been living at the death of her father, C, she and her two 
sisters would each have been entitled to a third of the estate, 
consequently her son will be entitled, as representing her, \si 
her third. The two daughters and the grandson of C. will, . 
therefore, share the estate in the same manner as if C. had 
left three daughters surviving. When several females succeed 
to an estate they are called coparceners {k) . So, if A. dies 
seised of land, leaving a grandson by a deceased elder son, 

{h) Post, p. 30. {k) Seejiosi, p. 133. 

(i) Supra, p. 8. 
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and a yotmger son, tlie grandson wiR " represent " his de- 
ceased father and thus be entitled to succeed in preference to 
the younger son. 

5. " On failure of lineal descendants, or issue, of the person 
last seised, the inheritance shall descend to his collateral rela- 
tions, being of the blood of the first piirohaser, subject to the 
three preceding rules." 

The term "purchaser" was used as denoting any person 
■who acquired an inheritance in any manner except by intes- 
tate succession, or, as it was usually called, "descent" (/). 
Thus, a person who acquired an estate as devisee under a will 
was, in this sense, a purchaser. But it was an established 
rule of law that a person could not make his right heirs take by 
purchase, either by conveyance or devise of the estate to them (m) ; 
so if a man devised or conveyed his estate of inheritance to 
the person who became his heir, the heir took by descent and 
was not therefore the purchaser. 

The collateral relation who claimed the succession must, 
according to this rule, have proved (1) that he was of the 
blood of the purchaser, and (2) that he was a collateral rela- 
tion of the person last seised, for seisina facit stipitem. 

Blood relationship can only exist where the persons are 
descended from a common ancestor. For instance : — ^A. has a 
son B. and a daughter C. ; the son purchases an estate and 
dies intestate and without issue. Meanwhile 0. has died 
leaving a son D. Here D. is " of the blood " of B., the pur- 
chaser, for both trace their descent from the common ancestor, 
A. Now suppose D. enters upon the estate of B. and then 
dies intestate, and without issue, his only collateral relations 
being his uncle X. {who was a brother of D.'s father), and his 
great uncle E. {who was the brother of A.). Here X. will be 
the nearest collateral relation to D., but he wiU be excluded 
from the inheritance, because, having no ancestor common to- 
il) Litt. Tenures, s. 12. (m) Co. Litt. 22 b. 
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himself and the purchaser B., he is not " of the hlood of the pur- 
chaser " ; and so B., being the nearest collateral relation of the 
blood of the purchaser will be entitled to succeed to the estate. 

6. " The collateral heir of the person last seised must be 
his next collateral kinsman of the whole blood." 

No satisfactory explanation can be given of the introduc- 
tion of this rule which excludes the half-blood from the 
inheritance (»). 

Persons are relations of the half-blood when they are 
descended from a common paternal ancestor, but not from a 
common maternal ancestor, or vice versd. Thus, if A. has a son 
B. by his first wife and a son C. by his second wife, B. will be 
related by the haif-blood to 0., and so all descendfl,nts of B. will 
be relations of the half-blood to G. and his descendants. But, 
of course, both B. and 0. and their issue will be kinsmen of 
the whole blood to A.'s ascendants and collateral relations. 

The effect of this rule ia connection with the maxim seisina 
facit stipiiem., may be illustrated thus : — 

(1.) A. dies intestate seised of an inheritance which he had 
obtained by purchase, leaving issue a son B. by his first wife, 
and a son C. by his second wife. B. being the elder son will 
be entitled to succeed to A.'s estate. Now suppose B. should 
obtain seisin of the estate and die intestate, without issue, his 
only collateral relations being his half-brother 0. and his 
paternal uncle X. In this case X. would be entitled to 
succeed, being of the blood of A. the purchaser and next col- 
lateral kinsman of the whole blood to B., the person last seised, 
while 0. would be excluded, for although of the blood of 
A. and next collateral kinsman to B., yet he is only a 
collateral kinsman of the half-blood to B. 

(S.) But suppose, in the case above given, B. had died 
before he had become seised of the estate, then his father. A., 
would be both the purchaser and also the person last seised, 

(m) Wms. Real Prop. p. 129, 16th ed. 
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and B.'s half-brother C, being in this case the issue of the 
person last seised, would be heir to A. and entitled to succeed, 
in exclusion of his uncle X. 

(3.) Again, suppose in the case first given the uncle X. 
should have succeeded B. and become seised of the estate, 
and should then have died without issue and intestate, 
leaving B.'s half-brother C. his only collateral relation. In 
this case C. would be entitled to succeed, being of the blood of 
A., the purchaser, and also the next collateral kinsman of the 
whole blood to X., the person last seised. If, however, 
X. had died before he had become seised, 0. would have been 
entirely excluded from the succession, and the estate would 
have escheated through failure of heirs ; for in this case B. 
would have been the person last seised, and, as we have seen, 
0. could not claim the estate as collateral relation to him. 

7. "In collateral inheritances the male stock shall be 
preferred to the female; that is, kindred derived from the 
blood of the male ancestors shall be admitted before those 
from the blood of the female, unless where in fact the lands 
have descended from a female." 

For example, supposing A. to be the person last seised, if 
A. should die without issue leaving a paternal uncle and a 
paternal great uncle, and also a maternal uncle and a 
maternal great uncle, the order of succession would be as 
foUows : — 

1. The paternal uncle and his descendants. 

2. The paternal great uncle and his descendants. 

3. The maternal uncle and his descendants. 

4. The maternal great uncle and his descendants. 

But if A. derived the estate from his mother's branch of the 
family, then the maternal uncle and great uncle would be 
entitled before the paternal uncle and great uncle. 

If it was doubtful from which line the estate had in fact 
descended, the paternal line was always preferred. 
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It was formerly a disputed point wliether, on failure of the 
issue of all the male paternal ancestors, the descent should be 
traced through the nearer or the more remote female paternal 
ancestor. For instance, where the only next of kin of the 
person last seised were the relations of his father's mother and 
the relations of his paternal grandfather's mother, which rela- 
tions were entitled to priority ? The question seems to have 
been decided in favour of the relations of the more remote 
female paternal ancestor (o) , and that view has been adopted 
in the accompanying Table of Descent. 

It must be remembered that the above rules governed the 
descent of inheritances where the owner died intestate before 
the 1st January, 1834. Where the death has occurred on or 
after that date the "Act to amend the Law of Inherit- 
ance" (p) applies, and, as we shall see (g'), this Act has 
introduced several most important alterations iato the old law 
of descent. 

In the Table of Descent given upon the opposite page 
the figures (1), (2), &o., indicate the order in which the 
descendants of the different ancestors are entitled to succeed. 
The plaiQ figures indicate the order in which the persons in 
each group of descendants are entitled to succeed inter sd 
Every pferson to whom no plain figure is affixed is excluded 
from the succession. 

(o) 2 Bl. Com. p. 238 ; Davies v. (^) 3 & 4 WiU. IV. o. 106. 

Lowndes, 7 Scott, 56; 5 Bing. (g) Post, ■p. 121. 

N. 0. 169. 
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It must be observed that tbese rules of succession were 
liable to be excluded by the local customs wbich still pre- 
vailed in some districts. In almost every part of the county 
of Kent, for instance, the custom of gavelkind prevailed, and 
in some places the custom of borough English. When a local 
custom was proved to exist the rules of succession established 
by the general law were excluded so far as they were incon- 
sistent with the custom (r). 

"We must now briefly refer to another kind of tenure which 
had become established as early as the reign of Edward IV. 
" Towards the end of the Anglo-Saxon period it had become 
common for large districts of land to be held by lords or 
great men, king's thanes, or others. ... Of such districts a 
large portion was retained by the lord in his own hands. 
This portion was called terra dominica, terrw dominicales, or 
domain lands. On this stood the principal house, the mansio 
or manor-house as it was called in later times. The lands 
were cultivated for the benefit of the lord by serfs, or perhaps, 
in some cases, by freemen bound to render agricultural ser- 
vices. On the remainder of the occupied land the rights of 
the lord were rather in the nature of a seignory or lordship. 
He had no right to the actual possession of the land itseU, 
but only to the rents or dues to be paid or rendered by the 
persons in occupation of the soil " (s). After the Conquest 
these districts received the name of maneria or manors {t), the 
lord, whether the former Anglo-Saxon lord or a Norman who 
had replaced him, beCame by commendation or grant the 
tenant of the king, and the free persons who formerly 
occupied the land in the district became freehold tenants of 
the lord (u). The remainder of the cultivated land comprised 

(r) See^os*, p. 129. (<) A few new manors seem 

(s) Digby's Eeal Prop. p. 24, also to have been created. Ilni- 
Srd ed. p. 43. 

(tt) Ihid. pp. 44 et seq. , 
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in the manor, the terra dominica or domain land, was still re- 
tained by the lord in his own hands. 

So much of the domain land as was not let out to farmers 
was cultivated by serfs or by freemen bound to render agri- 
cultural service for the benefit of the lord, but who in return 
were allowed to occupy a plot of the domain land for their 
own benefit. These freemen and serfs became known as 
mllani and the plots of lands which they occupied were said 
to be held by non-free tenure or villenagium. They held the 
land, however, merely at the will of their lord, and if ejected 
by him they had no legal remedy against him — ^unless, at 
least, the lord had entered into a covenant with the villein to 
secure the continued enjoyment of the tenure (v). But 
although they had, generally speaking, no legal right to the 
land they occupied, yet it is probable that from a very early 
period they acquired customary rights which were in most 
cases respected by the lords. The relation of lord and villein 
was regulated by the customs which grew up m each manor ; 
custom defined the services or dues to be rendered or paid by 
the vOleia and determined the nature of the villein's interest 
ia the land, and these interests were analogous to the estates 
of freehold tenants; in some manors the interest of the 
viUein would be in the nature of a fee simple estate ; in others 
of a conditional fee ; in others of an estate tail. At the death 
of a villein who had a fee simple estate, it was sometimes the 
custom for all his male issue to succeed ; sometimes the 
youngest son or other descendant alone succeeded. AH ques- 
tions respecting the customs of a manor were determined in 
the customary court of the manor, presided over by the lord 
or his steward, and recorded on the court roU. At the death 
of a tenant, or in case a tenant sold his interest, his successor, 
or purchaser, was not entitled to the land until he had been 
admitted tenant ia the customary court : a memorandum of 

[v) Digby's Eeal Prop. p. 244, 3rd ed. ; Bracton, Lib. 4, c. 28, fol. 208. 

d2 
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his admission was then entered upon the court roll, and a copy 
of such entry upon the roll furnished the evidence of his title 
to the land ; and from this circumstance the villeins hecame 
known as copyholders, and their tenure as copyhold tenure. 
In the reign of Edward IV. the customary rights of copy- 
holders became recognised hy the courts of law ; and thence- 
forth, the customs of a manor, when proved by proper 
evidence, became rules of customary law. 

This very brief and imperfect sketch of the origia of copy- 
hold teniire {x) wOl serve to explaia the reason why intestate 
succession to copyhold land is sometimes governed by rules 
peculiar to the particular locality where the land is situated, 
and why the rules of intestate succession in one manor often 
differ from those which prevail in another. But, so far as a 
different rule was not proved to exist, the general rules of 
intestate succession to freeholds, which we have seen had 
become settled in the reign of Edward I., applied also to 
copyholds (y). 

(2) Testamentary succession. — ^By the middle of the twelfth 
century, the right to dispose of freehold land by will had 
become completely extinguished, except in the city of London 
and a few other places where it still survived as a local 
custom. Glanville explains the reason for the change as 
follows : — " Licet autem ita generaliter cuiHbet de terra sua 
rationabilem partem pro sua voluntate, cuicunque yoluerit, 
libere in vita sua donare ; in extremis tamen agenti non est 
cuiquam haotenus permissum; quia possit tunc immodioa 
fieri hsereditatis distributio, si fuisset hoc permissum iUi qui 
fervore passionis instantis et memoriam et rationem amittit, 
quod non nunquam evenire solet ; unde presumeretur quod si 
quis in infirmitate positus ad mortem, distribuere cepis 

{x) As to the origin of copy- Eeal Prop. p. 244, 3rd ed. 
told tenure, see further Wms. {y) See jaosi, p. 130. 

Eeal Prop. Part III.; Digby's 
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terram suam, quod in sanitate sua minime facere Yoluisset, 
quod potius proveniret illud ex furore animi quam ex mentis 
deliberatione" (s). 

But the true reason seems to have been that alienation by 
will, like alienation inter vivos, was considered prejudicial to 
the rights of the feudal lords («), especially to their right to 
acquire by escheat the land of a tenant who died without heirs. 

From the time when feudalism became established until 
about the reign of Henry V., the power to dispose of land 
by will was in abeyance. In that reign the practice of con- 
veying land to " uses" seems to have first received the sanc- 
tion of the Court of Chancery (b). The effect of such a con- 
veyance was shortly this : suppose A. conveyed land to B. to 
hold to the use of C. ; the conveyance passed the legal estate 
in the land to B., and as the " use" in favour of C. was an 
interest unknown to the law of real property, B. could, at 
law, enjoy and dispose of the property as absolute owner, and 
C. had no remedy against him, although it was perfectly 
clear that A. intended to benefit C, and not B. But about 
the time of Henry V., the Court of Chancery commenced to 
intervene in such cases, and, overriding the strict letter of the 
law, would give effect to the intention of A., by compelling 
B. to hold the land as trustee for C. ; thus B. would stiE 
remain legal owner, but C. would have the beneficial enjoy- 
ment of the land, and, besides, could compel B. to convey to 
bi-m the legal estate. These new interests, or, as they were 
called, " uses," being the sole creation of the Court of Chan- 
cery, were consequently unfettered by the old feudal rules 
which still governed legal estates in land, and one important 
result was that a man could dispose of his use by will. 
Supposing, therefore, that A. wished to dispose of his land 

(z) GlanviUe, Lib. 7, c. 1; (o) See Wriglit, Tenures, p. 172. 

quotedinDigby'sEealProp.p.87, (i) Digby's Eeal Prop. p. 280, 

3rd ed. 3rd ed. 
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by will, all he had to do was to convey his land to B. "to 
the use" of himself (A.), or " to the use" of his (A.'s) will : 
he could then dispose of this use hy his will, and B. would 
be compelled by the Court of Chancery to convey the legal 
estate to the person or persons to whom the use was devised. 

This testamentary power was put an end to by the Statute 
of Uses (c), which, after stating ia the preamble that by the 
common law " lands, tenements, and hereditaments be not 
devisable by testament," and that by the introduction of wOls 
of uses "divers and many heirs have bben unjustly at 
sundry times disinherited, the lords have lost their wards, 
marriages, reliefs, harriots, escheats, sl^ pur fair fitz chivalier, 
and pur file marier, and scantily any person can be certainly 
assured of any lands by them purchased, nor know surely 
against whom they shall use their actions or execution for 
their rights, titles, and duties," provides that the person in 
favour of whom the use was declared, i. e., the cestui que use, 
shall be deemed to have the same legal estate as that of the 
person to whom the conveyance was made, i. e., the feoffee to 
uses. The use was thus, by force of the statute, turned into 
the legal estate with all its feudal incidents and restrictions. 

Probably this new abolition of testamentary power over 
land met with great opposition in the eoimtry ; at any rate, 
six years later, an Act was passed (d) whereby power was 
given to tenants in fee simple to dispose by wiU of all their 
lands held by socage tenure, and of two-thirds of those held by 
knight service ; but the rights to primer seisins, rehefs, and 
fines on alienation, in the case of socage lands, and of ward- 
ship over the 'third part of knight service lands, were pre- 
served in favour of the King or other lord. 

EinaUy, by the Act for the aboHtion of military tenures (e), 

(c) 27 Hen. VIII. o. 10. c. 5, s. 3. 

\d) 32 Hen. VIII. o. 1; inter- (e) 12 Car. 11. c. 24. 

preted by 34 & 35 Hen. VIII. 
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whicli came into operation on the 24th Fehmary, 1645, 
tenure by knight service was turned iuto free and common 
socage tenure ; so that, after that date, free and unrestricted 
power of testamentary disposition over freehold land was 
established, and is still the rule. 

The right to dispose of copyhold land by wiU depended 
upon the custom of the manor wherein the land happened 
to be situated. 
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Paet II. 

THE BIGHTS AND OBLIGATIONS WHICH PASS BY 
SUCCESSION, AND THEIR DIVISIONS. 



We muBt in the first place attempt to discover what classes 
of rights and obligations are capable of passing from a 
deceased person to his representatives ; and for this purpose it 
will he necessary to take a general survey of all the various 
classes of rights which may be vested in a person in his 
private capacity, and the various classes of obhgations to 
which he may be subject. We limit the inquiry to the 
rights and obligations of a person ia his private capacity for 
the simple reason that where a person is acting in a public 
capacity his rights and obligations are attached to the office 
which he holds, and not to him personally ; at his death such 
rights and obligations pass to his successor in the office, but 
they do not pass to such successor as representing the deceased 
holder of the office, but as the person who for the time being 
is to perform the functions of the office. So long as a public 
office is, allowed to exist the rights and obligations attached to 
it are not affected by the death of the person who chances to 
be the holder of it ; and the death of the holder for the time 
beiag extinguishes all his official rights and obligations. Of 
course where the holder of the office has exceeded his official 
rights or neglected his official obligations, and thereby caused 
injury to another person, his representatives may, at his 
death, be liable ; the reason being that in such cases he has 
acted unlawfully, and is liable, like every other citizen, for 
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tlie consequences. Such wrongful acts or omissions are either 
crimes or civil injuries [a). 

Having attempted to ascertain what rights and obligations 
are capable of passing by succession, we must in the next 
place inquire how they are divided between the real and 
personal representatives of the deceased. The whole mass of 
rights which pass by succession constitute what is called " the 
estate " of the deceased ; of such rights those which pass to 
the real representatives constitute what is called "the real 
estate," while those which pass to the personal representatives 
constitute what is called "the personal estate." We have, 
therefore, to divide rights into those which constitute "real" 
and those which constitute " personal " estate. 

Having dealt with rights, we must then inquire what 
obligations pass to the real and personal representatives 
respectively. 

Accordingly the subject will be dealt with under the 
following heads : — 

1. The rights and obligations which pass by succession. 

2. Real and personal estate. 

3. The manner in which the obligations of deceased persons 
are divided between their real and personal representa- 
tives. 

{a) Bsepost, p. 51. 
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OHAPTEE L 

THE EIGHTS AND OBLIGATIONS WHICH PASS BY SUCCESSION. 

We will deal first with rights and secondly with obligations. 

A. Rights. 
We will first divide rights into antecedent and remedial. 
Antecedent rights are rights which exist before any wrongful 
act or omission, e.g., the right of the owner of a garden that 
no one should trespass upon it, of a servant to have his wages 
paid, of a purchaser to have goods delivered to him (a). 
Remedial rights are rights which "are given merely in 
substitution or compensation for rights antecedent, the exer- 
cise of which has been impeded, or which have turned out not 
to be available," e.g., the right of the owner of a garden to 
damages from a party of men who have broken into his 
garden, of a servant to sue his master for unpaid wages, of a 
purchaser to get damages from a vendor who refuses to 
deliver the goods sold (a). 

I. Antecedent Rights. 

Antecedent rights are either rights in rem or rights in 
personam. 

A right in rem is a right available against all persons indefi- 
nitely (b) ; e.g. : A. is owner of land, he has a right that no 
one should trespass upon his land. 

A right in personam is a right available only against a 
definite person or persons {b) ; e.g. : A. has entered into a 
contract with B. whereby B. has undertaken to do work for 

(o) Holland's Jurisprudence, p. 125, 4th ed. (6) Ihld. p. 123. 
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A. ; in this case B. is the only person from wliom A. has a 
right to demand performance of the contract. 

1. Antecedent rights in rem. 

For our present purpose these may be divided into the two 
following classes : — 

(1) Eights in rem which are more or less closely connected 
with the personality of the individual iu whom the right 
resides (c). 

Under this class are included the right to personal safety 
and freedom, to reputation, to the society and control of one's 
family and dependents, to enjoy the advantages open to the 
community generally (as the free exercise of one's calling, 
&c.), to immunity from fraud {d). 

It is obvious that aU. these rights must be extinguished by 
the death of the person in whom they reside. 

(2) Eights 'in rem which are unconnected with the per- 
sonality of the iudividual in whom they reside. 

Under this class are included aU rights to the possession 
and ownership of property (e). 

All such rights in rem pass by succession at the death of 
the person in whom they were vested, except where the right 
consists merely of a life interest in property. 

We have, therefore, to inquire in what cases a person has 
merely a Hfe interest in property. "We wOl first take real 
property, and afterwards personal property (/). 

Life interests in Real Property. 

(i.) Where a person is sole owner of real property he will, 
in the following cases, have merely a life interest : — 

(a) Where he acquired the property by a conveyance inter 
vivos, which did not expressly limit the property to the 

(c) Holland's Jurisprudence, p. (/) As to the difierenoe be- 
143, 4tli ed. t-ween real and personal property, 

(d ) Ihid. pp. 144 et seq. see post. p. 60. 

(e) See ibid. p. 157, 4th ed. 
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grantee and Ms " heirs," wliether with or without words of 
procreation, or (in case the conveyance was executed after the 
31st December, 1881) to him "in fee simple" or "in tail" (i). 
Any other limitation, e.g., to "A. and his assigns for ever," 
to "A. and his seed for ever," &c., gives merely a life estate, 
(h) Where he acquired the property under a will which 
expressly gg-ve him merely a life interest, or from which an 
intention to give merely a life interest could be implied. 
The reader will find this subject dealt with at p. 236, ^o-s^. 

(c) Where, either by deed or will, he acquired an estate 
tail in the property {i.e., where by a conveyance inter vivos 
the property is expressly limited to him and his heirs with 
words of procreation, as, " the heirs of his body "; or, in case 
the conveyance was executed after 31st December, 1881, to 
him "m tail" ; or where a will contains the same limitations 
or any others which show an intention to confer an estate 
tail {k) ) , he has practically a life interest only ia the pro- 
perty, unless he bars the entail. If he bars the entail he 
can acquire an estate in fee simple {I), which, of course, he 
may devise by will, and which, if not devised, will pass to 
his heir. If he does not bar the entail duriag his lifetime, 
his iaterest ceases at his death, and the heir of his body takes 
the property, not as successor to the deceased, but as the 
donee of the person who origiaally granted the property to 
the deceased in tail. 

An entail can only be barred by deed inrolled ; it cannot 
be barred by will or contract (m) . 

(d) Where by vsdll or by conveyance inter vivos real pro- 
perty has been given to another person to hold in. trust for 
him, and an intention that he shall only have such beneficial 

(i) 44 & 45 Vict. c. 41, s. 51. heirs of Ms body become extinct. 

{k) Qeepost, p. 236. Wms. Eeal Prop. p. 75, 15th ed. 

{I) Either an ordinary estate in (m) Wms. Eeal Prop. p. 73, 

fee simple, or a base fee, i. e., one 16th ed. 
which is extinguished when the 
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interest for life is expressed in, or can be implied from, the 
terms of the will, or, in case of a conveyance inter vivos, an 
intention to confer a beneficial interest for life only is ex- 
pressed in, or can be implied from, the deed of conveyance, 
or some other deed or writiag. 

(e) Where a husband holds real property of his wife, by 
virtue of his marital right, or where a widower holds real pro- 
perty of his late wife as tenant hy the curtesy (w) ; or where a 
widow holds real property, which belonged to her late hus- 
band, by virtue of her right to dower (o), ot freehench {p). 

It must be observed that in cases where the marriage has 
taken place on or after the 1st January 1883, all the wife's 
real and personal property remains her separate property {q) ; 
and, in cases where the marriage took place before that date, 
all property acquired after that date is the wife's separate 
property (r)'. Formerly (in the absence of any settlement), 
the husband acquired a right to all the wife's real estate, 
except freehold or copyhold or customaryhold property which 
any woman who was married after the 9th August, 1870, had 
acquired as heiress or co-heiress of an intestate (s). And this 
marital right continued so long as the coverture lasted. 

(f) Where a person acquires an ofiB.ce to which real pro- 
perty is attached his interest ia the property, of course, comes 
to an end when he vacates the ofi&ce by death; e.g., the land 
belonging to a rectory or vicarage. 

At the present time it seems that the only hereditary 
public office of any practical importance in Great Britaia is 
that of sovereign of Great Britain. 

(ii.) Where a person is co-owner with one or more other 
persons, and the co-ownership constitutes what is called a 
Joint tenancy {t), each co-owner has in reality merely a life 

(n) See post, p. 136. W Sect. 5. 

o) See W, p. 134. (s) 33 & 34 Vict. c. 93, s. 8. _ 

( p) See post, p. 135. (i) In order to constitute a joint 

\q) 45 & 46 Vict. c. 76, s. 2. tenancy there must be the four 
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interest, even where the property was acquired by them in fee 
simple. For the general rule is that at the death of one 
joint tenant his interest is extinguished and the survivor or 
survivors have a right to the whole property hy survivorship. 
But to this rule there are certain exceptions. 

(a) Where the property is held for the purpose of some 
trade, or trading partnership, or other commercial transac- 
tion, and one joint tenant dies, the survivor or survivors will 
be regarded merely as trustees of the property to the extent 
of the deceased joint tenant's share (w), i. e., the representa- 
tives of the deceased will have an equitable right to his share, 
although the legal right to the whole property is vested in 
the surviving joint tenant, or joint tenants, by survivorship. 

(b) Courts of equity have always looked with disfavour 
upon joint tenancies, and have seized upon any circumstance 
which seemed to indicate an intention that the survivor should 
not take the whole beneficial interest, as furnishing an equit- 
able ground for interfering, and treating the survivor merely 
as a trustee of the deceased tenant's share for the benefit of 
his representatives («). Thus, where A. and B. purchase land 
and it is conveyed to them jointly in fee simple, but they pay 
the purchase-money in unequal shares, this circumstance will 
furnish sufficient evidence that A. and B. did not intend 
that the survivor should have the whole beneficial interest {y). 

Life Interests in Personal Property. 
(i.) Where a person is sole owner of personal property, he 
will, in the following cases, have merely a hfe interest : — 
(a) Where land has been granted to him for a term of 

■unities, i.e., (1) unity of posses- and tenancies in common is 

sion; (2) unity of interest; (3) pointed out. 

unity of title; and (4) unity of {u) Wms. Personal Prop. p. 

the time of the commencement of 395, 13th ed. 

such title. See Wms. Eeal Prop. [x) Snell's Equity, 137, 8th ed. 

pp. 157 et seq., 16th ed., where the {y) Lake v. Oibson, 1 White & 

difference between joint tenancies Tudor's L. 0. p. 198. 
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" 99 years [or any other definite term] if he shall so long 
live" (s), or with similar words showing an intention to give 
only a life interest. 

(h) Where he has acquired a term of years under a will 
which expressly gave him a life interest, or from which an 
intention to give merely a life interest could be implied. 

This is the only exception admitted by the common law to 
the rule that the absolute ownership of personal property can 
alone he recognised by the Courts («). 

(c) Where he has acquired any personal property under a 
will, or by assignment inter vivos, (except a term of years under 
a will), and the will expressly or by implication expresses an 
intention that he shall only have a life interest, or, in the 
case of an assignment inter vivos, it is declared by deed or 
writing, or even, it seems, by word of mouth, unless the pro- 
perty be a term of years (5), that he shall only have a life 
interest, this limitation will be recognised by the rules of 
equity, unless indeed the property be of a kind quce ipso usu 
consumuntur (as wines, &c.), and he will have a beneficial 
interest for life only (c). His legal interest passes in such cases 
to his representatives, for, as we have seen, the rules of com- 
mon law, with one exception, only recognise the absolute 
ownership of personal property {d), but such representatives 
will hold the property merely as trustees for the persons who 
may have an equitable right to it. 

(d) Where by will or assignment inter vivos any personal 
property has been given to another person to hold in trust for 
him, and an intention that he shall only have the beneficial 
interest for life is expressed in or can be implied from the 

{x) Wms. Eeal Prop. p. 446, (J) Snell's Equity, pp. 53, 54, 

16th ed. Sth ed. 

(a) See Wms. Personal ' Prop. (c) Wms. Personal Prop. pp. 

p. 339, 13th ed. 341, 342, 13th ed. 

[d) Supra. 
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terms of the will, or, in the case of an assignment inter vivos, 
an intention to confer merely a beneficial interest for life is 
declared by deed or other writing, or even, it seems, by parol, 
provided the property be not a term of years (e), 

(ii.) Where a person is co-owner with one or more other 
persons, and the co-ownership constitutes a Joint ownership 
(as opposed to an ownership in common (/)), each joint-owner 
has, in effect, merely a life interest in the property. For the 
general rule is that at the death of one joint owner his 
interest is extinguished, and the survivor or survivors have a 
right to the whole property by survivorship. 

But to this rule there are certain exceptions. 

(a) Where the property is held for purposes of trade, the 
share of a deceased joint-owner vests in his personal represen- 
tatives (g'). This right of the personal representatives is 
conferred by the common law "for the advancement and 
continuance of commerce and trade which is pro bono publico, 
for the rule is, thatyws accrescendi inter mercatores pro beneficio 
commercii locum non habet"(h). 

(Id) Joint ownership of personal property, like joint tenancy 
of real property, is not favoured by equity, and therefore 
courts of equity have laid hold of almost any circumstances 
from which it could be reasonably implied that ownership in 
common was intended (i) . 

2. Antecedent rights in personam. 

These are divisible into two chief classes, namely, (1) rights 
in personam not arising from contract, and (2) rights in per' 
sonam arising from contract (A;). 

(p) SneU's Equity, pp. 53, 54, 396, 398, 13th ed. 

8th ed. (k) Holland's Jurisprudence, p. 

(/)Wms. Personal Prop. p. 392, 201, 4th ed. Profeiasor Holland 

13th ed. describes class (1) as rights aris- 

(g) Ibid. p. 395. ing "ex lege." For definitions of 

(h) 1 Wms. Bxors, p. 656, 8th ed, a contract, see ibid. p. 211, and 

(i) Wms. Personal Prop. pp. Anson, Contracts, p. 9, 6th ed. 
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(1) Rights in personam not arising from contract. 

Under this class are included the following rights in per- 
sonam {I) : — 

(i.) Domestic, i. e., those existing hetween hushand and 
■wife, parent and child, guardian and ward. 

These rights are of course extinguished by the death of 
either party. 

(ii.) Those existing hetween a trustee and cestui que trust, 
executor and legatee and creditors of a deceased testator, adminis- 
trator and next of kin and creditors of a deceased intestate {m) . 

All rights of the cestui que trust, legatee, next of kia, and 
creditors pass hy succession ; except in cases where the cestui 
que trust or legatee has merely a life interest in the property 
held hy the trustee or executor ; and even in these cases the 
representatives of the deceased cestui que trust or legatee will 
have a right to any part of the income which has accrued 
due before the death. 

The rights of the trustee, executor, and administrator pass 
to a successor in the manner to be explained later on (»). 
Generally speaking, this successor is not the representative of 
the deceased. 

(iii.) Quasi-contractual (m), (o), i. e., those which arise where, 
without agreement or breach of duty or obligation, A. has 
paid something which B. ought to pay, or B. has received 
something which A. ought to have received, or A. has per- 
formed some service for B. for which B. ought to compensate 

(Z) Holland's Jurisprudence, (o) This seems to be the most 

pp. 202 et seq., 4tli ed. convenient term for describing tMs 

(m) For our present purpose it miscellaneous group of rights; see 

seems advisable to adopt this divi- Anson, Contracts, pp. 8, 370 — 372, 

sion, instead of following that of oth ed. It -will be observed that 

Professor Holland (Jurisprudence, - the term is not used in the wide 

pp. 204 — 206, 4th ed.), but ob- sense attached to quasi-contract 

viously it is not a scientific one. in Eoman Law. 

(«) Post, pp. 147, 251. 

P. E 
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him. For example, the right of one of several co-debtors, 
who has paid the whole debt, to recover from each of the 
others his proportionate share ; the right to recover money 
from A. which had been paid to him uader the mistake 
that he was B. ; the right of salvors of ships in distress 
to compensation from the owners ; the right of those who 
-have supplied necessaries to limatics and drunken persons, 
incapable of entering into an agreement, to be paid for the 
necessaries {p). 

Such rights pass to the representatives of the deceased 
person in whom thej were vested. 

(iv.) Official, i.e., the right to call upon a public, official to 
exercise his functions. "Such rights are enforced in English 
law against all ministerial officers, as collectors of customs, 
registrars of births, bishops, lords of manors, sheriffs, or 
postmen ; but high officials, such as the Postmaster-General, 
are not responsible for the negligence of their subor- 
dinates" {q). 

Where such rights are merely personal, e. g., the right to 
call upon a bishop to induct to a benefice, they are of course 
extinguished by the death of the person in whom they are 
vested ; ia other cases, i. e., when they affect his property, 
they pass to his representatives. 

From these rights against the official must be distinguished 
the rights of public officials against definite members of the 
community, e. g., the right of a tax-collector to receive 
income tax from every person whose income exceeds a fixed 
sum. At the death of the official such rights pass, of course, 
to his successor in the office, and not to his representatives : 
such rights are attached to the office, and not to the person 
who exercises it. 

{p) Gore V. Gibson, 13 M. & W. (?) Holland's Jurisprudence, p. 

623 ; Baxter v. Portsmouth, 5 B. 207, 4tli ed. 
& 0. 170. 
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(2.) Eights in personam arising from contract. 

We -will divide contracts into two classes, namely (i.) con- 
tracts whereby a single person acquires rights against another 
or others, and (ii.) contracts whereby two or more persons 
jointly acquire rights against another or others. 

(i.) Where a single person acquires rights imder a con- 
tract, such rights will pass at his death to his representative, 
unless the act or forbearance due under the contract is inti- 
mately dependent upon the individuality of the deceased, in 
which case the right is of course extinguished by his death ; 
e. g., the rights under a contract to marry, or to enter into a 
partnership, are extinguished by the death of either party 
to the agreement. 

(ii.) Where two or more persons jointly acquire rights 
under a contract, the general rule is that, at the death of one, 
his rights pass to the surviving contractor or contractors; 
but where the contract has been entered into for the purpose 
of some trade or commercial undertaking which the co-con- 
tractors were carrying on as partners, the representatives of a 
deceased co-contractor will be entitled to a share of any 
benefit which the survivor may derive from the contract (r). 

II. Remedial rights. 

The infringements of antecedent rights constitute either 
crimes or cwil injuries ; the distinction is that civil injuries 
are an " infringement or privation of the private, or civil, 
rights belonging to individuals, considered as individuals ; 
crimes are a breach of public rights and duties which affect 
the whole community, considered as a community " (s) . Where 
the infringement constitutes a crime, the wrong-doer will be 
punished by the state, and, generally speaking, the individual 
who is injured will have no remedial right ; his death, there- 

(r) 1 Wms. Exors. p. 850, Stli ed. (s) 2 Bl. Com. p. 2. 

E 2 
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fore, will not affect the liability of tlie wrong-doer. In some 
cases, however, the injured party has a remedy independently 
of the prosecution by the State^n some cases of libel for 
instance— and this remedial right is subject to the same rules 
as those arising from civil injuries. 

When the infringement constitutes a civil iajury, the 
injured party always has a remedial right against the 
wrong-doer. 

Civil injuries may be divided into the three following 
classes — 1. Breaches of Trust ; 2. Breaches of Contract ; and 
3. Torts. 

1. Breaches of trust. — These are infringements by the trus- 
tee, executor, or administrator, of the rights in personam of 
the cestui que trust, legatee, next of kin, or creditors of a 
deceased person. Where the breach of trust consists ia the 
mismanagement or misapplication of the estate of a deceased 
person by the executor or administrator it is termed, in tech- 
nical language, a devastavit. 

Where a breach of trust or devastavit has been committed 
the injured party has a right that the trustee, executor, or 
administrator should make good the loss which he has 
caused, and this right passes, at the death of the iajured 
party, to his representatives. If, for instance, 1,000^. has 
been given to A. in trust to invest it in Grovernment securities 
and to hold such securities in trust for B., and A. lends the 
money on personal security to X. who becomes bankrupt, 
and in consequence 900/. is lost, B. will have a right that A. 
should make good the 900/. out of his own property, and if 
B. should die before he has enforced his right his repre- 
sentatives will be entitled to enforce it. 

2. Breaches of contract. — These are infringements of the 
rights in personam arisiag from contract. In all cases the 
injured party may sue for damages for the breach, but in 
some cases he may, instead of suing for damages, bring an 
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action for specific performance, i. e. to compel the otlier party 
to perform tlie contract. 

At the death of the injured party these rights pass to his 
representatives, unless the contract is of that class which, -we 
have seen (s), are extinguished hy his death. Where the 
contract is of that class, the maxim actio personalis moritur 
cum persond {t) applies, and the right to sue for the breach 
does not pass to the representatives of the deceased, unless it 
has resulted in actual loss to the estate of the deceased, and then 
only for the amount of the actual loss. Thus in Chamberlain 
V. Williamson (?(), A. promised to marry B., and broke his 
promise ; B. died without having sued A. for breach of 
promise of marriage ; and her executor brought the action : 
the Court held that the executor could not bring the action, 
since it was not certain that the breach of contract had 
caused damage to the estate, for " although marriage may be 
regarded as a temporal advantage to the party as far as 
respects personal comfort, stiH it cannot be considered as an in- 
crease of the transmissible personal estate." On the other hand, 
in Bradshaw Y.Lancashire 8^ Yorkshire Ry. Co. («), A. had been 
injured in a railway accident, and died after incurriag the 
expense of medical attendance rendered necessary in conse- 
quence of the injuries he had sustaiaed : it was held that the 
representatives of A. could not sue for breach of the implied 
contract to carry the deceased safely, but that they had a right 
of action to recover the amount of the actual loss incurred by 
his estate in consequence of the medical expenses. 

3. Torfo.— These are all infringements of rights in rem or 
in personam except breaches of trust and breaches of contract. 
This is somewhat wider than the meaning usually attached 
to the term tort in EngUsh law (y), but is convenient for our 
present purpose. 

It) For the most recent exposi- (a!) 1.. -K. lU O- r. laa. _ 

tion of tliis maxim, see Finlay v. {y) See Hoi land's Junspru- 

Chimey, 57 L. J. (N. S.) Q.B. 247. deuce, p. 269, 4t]i ed. 
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Where a tort has been committed, the injured party has a 
right to sue the ■wrongdoer for damages, and the general rule 
is that this right to sue is extiaguished hy the death of the 
injured party — this heing another case where the maxim 
actio personalis moritur cum persond applies. 

To this general rule there are the following exceptions : — 

(1) Where a person has been accidentally killed ia conse- 
quence of some wrongful act, neglect, or default of another 
person, Lord Campbell's Act (z), confers a right of action for 
damages upon the personal representatives of the deceased ; 
and (if the personal representatives do not briag the action 
within six months after the death) upon the persons benefi- 
cially interested. But the action can only be brought for the 
benefit of the widow, husband, parents, or children of the 
deceased, and the jury who assess the damages are to direct 
by their verdict the manner in which such damages are to be 
distributed. 

(2) The personal representatives of a deceased person have 
a right to sue the wrongdoer in respect of any injury to the 
personal estate of the deceased, provided such injury has 
rendered the estate less beneficial to the personal representa- 
tives (a) ; e.g., a horse belonging to A., and which is worth 
100^., is wrongfully injured by B., and in consequence its 
value is reduced to 201. ; A. dies before he has sued B. A.'s 
personal representatives wOl have a right to sue B. for 801., 
which represents the loss to the estate caused by the wrongful 
act of B. 

(3) The personal representatives of a deceased person may 
bring the same action for injuries done to the real or personal 
estate as the deceased might have brought had he lived, pro- 
vided the injury has been committed within six calendar month 
before the death of the deceased, and the action is brought within 
one year after his death (J). If this proviso be not fulfilled, the 

(z) 9 & 10 Vict. c. 93. p. 797, 8th ed. 

(a) 4 Edw. III. 0. 7 ; 15 Edw. (J) 3 & 4 Will. IV. c. 42, s. 2, 

III. c. 5. See 1 Wms. Exors. 
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personal representatives have no rigM of action, unless the 
case comes within exception (2), «.f., there is actual loss to the 
personal estate ; but if it be fulfilled, the representatives have 
the same right of action as the deceased, and are not hound 
to prove actual loss : e.g., they could sue for a mere trespass, 
although no positive loss could he shown to the personal 
estate. 

N.B. — Where a person has brought an action to enforce a 
remedial right, arising out of either breach of contract or tort, 
and before his death has obtained judgment or even a verdict 
in his favour, the benefit of the judgment or verdict will pass, 
at his death, to his representatives (c), although the remedial 
right may have been one which would have been extinguished 
by his death; e.g., if A. has sued B. for damages for breach 
of promise of marriage, and has obtained a verdict for 100/. 
damages, and dies the moment after the verdict, the right to 
payment of the 100/. will pass to A.'s personal representa- 
tives; so if A. has obtaiaed a verdict for 10/. damages 
against B. for an assault, or libel, the right to the 10/.. wiU 
pass in like manner at A.'s death. But the bringiag of an 
action has no such effect if the plaintiff should die before 
obtaiaiag judgment or a verdict. 

B. Ohligations. 
The terms " duty " and " obligation " have been used as 
synonymous by some writers {d), and it is therefore necessary 
to explain the meaning attached to them in the following 



A duty is the general liability to respect rights in rem 
which is imposed by the law upon every person other than 
the person in whom the right is vested ; in other words, a 
duty is the liability which correlates to a right in rem: e. g., 

(c) 2 Wms. Exors. p. 1747, Court, 1883, Ord. XVII. r. 1. 
8th ed.; Eules of the Supreme [d) Austin and Bentham. 
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A. is o-wner of a f axm ; every other person is under a duty to 
respect A.'s rights of ownership. 

An obligation is the special Kahility imposed by law upon 
a definite person or persons against whom another definite 
person has a right ; in other words, an obligation is the lia- 
bility which correlates to a right in personam (e) ; e. g., B. has 
contracted to perform some service for A., or B. has assaulted 
A. ; in each case A. has a right in personam against B., and 

B. is under an obligation to A. 

It is obvious that duties as above defined cannot pass from 
one person to another, for they are common to every citizen : 
we are therefore only concerned with obligations. 

As obligations correlate to rights in personam, they may 
be divided in the same manner. 

I. Obligations which correlate to antecedent rights in 
personam. 

1. Where the right in personam does not arise from contract. 

(1) Domestic Obligations. — These are extinguished by the 
death of husband or wife, parent or child, guardian or ward. 

(2) Obligations existing between trustee and cestui que trust, 
erecutor and legatee and creditors, administrator and next of 
kin and creditors. — These obligations pass to a successor in 
the manner explained later -on (/), except where the obH- 
gation is personal to a trustee — where for instance a discre- 
tionary power is given- to him by the creator of the trust which 
is to be exercised in performing the trust {g). As a rule, the 
successor is not the representative of the deceased. 

(3) Quasi-contractual Obligations. — These pass to the repre- 
sentatives of the deceased person who had incurred them. 

(4) Official Obligations. — The obligations of a puhHo official 
pass to the person who is appointed to succeed to the office, 

(e) See Anson, Contracts, p. 6, (/) Post, pp. 147, 251. 

Sth ed. ; Holland's Jiirisprudence, {g) See post, p. 149. 

pp. 199, 200, 4th ed. 
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and not of course to the representatives of the deceased 
official. 

The obligations of a private person to public officials pass 
to his representatives, except where the obligation was merely 
personal to the deceased; e.g., the obligation to pay a tax 
■wiU pass, but the obligation to obey a summons of the 
sherifE to serve on a jury is of course extinguished by death. 

2. Where the right in personam arises from contract. 

(1) Where a single person incurs an obligation under a 
contract, such obligation will, at his death, pass to his repre- 
sentatives, unless the performance of the contract is intimately 
dependent upon the individuality of the deceased; e. g., the obli- 
gations arising from a contract to marry, to enter into a 
partnership, to sing at a concert, are extinguished by death. 

(2) Where two or more persons jointly incur an obligation- 
under a contract, the general rule is that, at the death of one, 
his obligation is extinguished, and the surviving contractor or 
contractors alone remain liable to discharge the whole obliga- 
tion. But where the contract has been entered into for the 
purpose of some trade or commercial undertating which the 
co-contractors were carrying on as partners, the representatives 
of a deceased co-contractor will be liable to share any loss 
incurred under the contract by the survivor [h). 

II. Obligations which correlate to remedial rights in per- 
sonam. 

1. Where the right in personam arises from a breach of 
trust. 

The obligation to make good losses occasioned by a breach 
of trust passes to the representatives of the trustee, executor, 
or administrator («). 

{h) 2 Wms. Exors. pp. 1747, Cadogan, 17 Ves. 485; as to exe- 
1748, 8tli ed. cutors and administrators, 4 Will. 

(»■) As to trustees, Mountford v. & M. o. 24, s. 12. 
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2. Wliere the right in personam arises from breach of con- 
tract. 

The ohligation to pay damages for breach of contract, or, 
in some cases (k), to specifically perform it, passes to the re- 
presentatives of the deceased contractor, except when the con- 
tract was of that class which, we have seen, are extinguished 
by death {I), for in these cases the maxim actio personalis 
moritur cum persona, applies: e.g., A. was engaged to marry 
B., broke his promise, and died ; B. sued A.'s executors for 
damages for breach of promise of marriage : it was held that 
the action would not lie (w). But it seems probable that even 
in these cases the representatives of a deceased person would 
be liable to make good any actvMl pecuniary hss which has 
been caused by the breach of contract of the deceased. 

3. Wliere the right in personam arises from tort. 

Here the maxim actio personalis moritur cum persond again 
applies, and all obligations to pay damages for tort are ex- 
tinguished by the death of the wrongdoer. But to this rule 
there are the following exceptions : — 

(1) Where the personal estate of the deceased wrongdoer 
has derived actual benefit fi-om the tort, his personal repre- 
sentatives are liable to be sued for damages to the amount of 
such actual benefit. It seems that such benefit must consist in 
the " acquisition of property or its proceeds or value" (»). 

(2) By 3 & 4 WiU. IV. c. 42, s. 3, it is provided that the 
personal representatives of a deceased person may be sued 
for any wrong committed by the deceased in his lifetime " to 
the property, real or personal," of another person ; provided such 
injury has been committed mthin six calendar months before such 
deceased person' s death, and provided the action be brought within 
six calendar months after his personal representatives had taken 
upon themselves the administration of his estate. 

(Jc) SeeAnson, Contracts, p. 317, (m) Finlayj. Ohirney,5TL.3- 

5th ed. (N. S.) Q. B. 247. 

{I) Supra, p. 51. (») Phillips v. Homfray, 26 Ch. 

D. 439, 454. 
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It wiR he observed that unless these provisoes are fulfilled, 
HO obligation for tort passes to the representatives of the 
deceased, unless the case falls under exception (1), and that 
these exceptions only relate to injuries to the property of the 



N.B. — Where an action has been brought against a person 
for breach of contract or tort, and judgment, or even a 
verdict, has been obtained against him, the judgment or 
verdict will, at his death, be binding upon his representatives, 
even though the breach of contract or tort may have been 
one which would have been extinguished by his death (o) : 
e. g., A. has sued B. for breach of promise of marriage and 
obtained a verdict for 100^. damages ; B. dies ; his represen- 
tatives wiU be bound to pay the 100^. So if A. has obtained 
a verdict for 10/. damages against B. for an assault, and then 
B. dies, B.'s representatives will be bound to pay the 10/. 
But ia such oases the mere bringing of an action imposes no 
obligation on the representatives of the defendant if he 
should die before judgment or a verdict has been obtained. 

Liability for Crime. — Before leaving the subject of obliga- 
tions it must be mentioned that where the infringement of a 
right constitutes a crime, the liability for the crime is extin- 
guished by the death of the wrongdoer. 

(o) 2 Wma. Exors. p. 1747, 8th. ed. ; Eules of tHe Supreme Court, 
1883, Ord. XVII. r. 1. 
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CHAPTER II. 

EEAL AKD PERSONAL ESTATE. 

The real estate of a deceased person consists of those 
rights whicli will pass by succession to his real representa- 
tives ; his personal estate consists of those rights which will 
pass by succession to his personal representatives. We will 
deal first with rights in rem, and secondly with rights in per- 
sonam. 

A. Rights in rem. 

We have already seen that the only rights in rem which 
pass by succession are rights in rem over property {a) . 

The question whether a given right in rem passes to the 
real representatives, or whether it passes to the personal 
representatives, of the deceased, depends upon the nature of 
the property which forms the subject-matter of the right. If 
such property be real property it passes to the real representa- 
tives ; if it be personal property, it passes to the personal 
representatives. The question, therefore, which we have to 
consider is, what property is real and what personal (6) . 

The basis of the division of property into real and personal 
is the distinction, recognised at a very early period of EngUsh 
law, between land and moveables (c), and the general rule is, 
that all estates and interests in land are real. property, while 
moveables, and all interests in moveables, are personal pro- 
perty. To this general rule there are a number of exceptions, 

(a) Supra, p. 43. of Law, ss. 129, 130; and Wme. 

(6) As to the origin of the terms Eeal Prop. pp. 6 et seq., 16th ed. 
real and personal, as applied to (c) Supra, p. 15. 

property, see Markby's Elements 
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some of which appear to date, like the rule, from an early 
period, while others have heen introduced from time to time 
as new kiads of property, or interests m property, came into 
existence. 

It would he impossible, within the limits of this treatise, to 
enumerate all the exceptions to the general rule, but the more 
important are included in the following general statement. 

Heal property comprises all freehold and copyhold estates, 
whether in possession, reversion, or remainder, easements and 
profits whether appendant or appurtenant, seignories and ad- 
vowsons whether appendant or in gross, rents seek, rentcharges, 
and commons in gross, and everything growing on, or per- 
manently attached to, land, as trees, or houses or other build- 
ings, or "fixtures," i.e., things permanently affixed to houses 
or other buildings or land. 

Personal properii/ comprises all moveable property and all 
interests in moveable property, e.g., horses, sheep, money, 
plate, furniture not permanently affixed to a house, trees 
which have been cut or blown down, fixtures which have 
been severed from the land or building to which they were 
attached, stock in the public funds, securities for money {b), 

&c., &c. 

Eipceptions. 

The following kinds of property are personal : — 

1. Terms of years and leases of land (c). 

2. Emblements, i. e., things growing upon land, but which 
are the annual produce of agricultural labour, such as crops 
of grain, flax, hemp, or roots {d). 

3. Shares in canal and railway companies are generally 
made personal property by the Acts of Parliament under 
which such companies have originated ; but it seems that (in 

(6) As to mortgages of real pro- exception is explained, 

perty, see post, p. 139. W Wms. Personal Prop. p. 25, 

(c) See Wms. Eeal Prop. p. 10, 13tli ed. ; and see further, as to 

16th ed., where the origin of this emblements, post, p. 145. 
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the absence of express legislation) shares in compames, formed 
for an object which is necessarily connected with the holding 
of land, are, as a rule, real property (e), hut in other cases 
they are personal, although the company may have power to 
hold land (/). 

4. Real property acquired by partners for partnership pur- 
poses is, as a general rule, considered personal to this extent, 
that at the death of a partner the equitable right to his share 
will pass to his executor or administrator, and not to his heir. 
But the terms of the partnership agreement may be such as 
to exclude the general rule (g). 

(This exception is founded upon the doctrine of conversion, 
see next page.) 

5. "Where a tenant pur autre vie dies without having 
devised his estate, and there is no special occupant, the estate 
pur autre vie passes to the executor or administrator of the 
tenant (A). 

6. The next presentation to a benefice is personal property 
in two cases. 

(1) When the benefice has become vacant. In this case 
the right to present is " a chattel personal, like rent due or any 
other fruit fallen " («). 

(2) When the owner of the advowson has granted the next 
presentation to another person. The right to present, although 
the benefice is not vacant, will be personal property of the 
grantee (i). 

The following kinds of property are real. 

1. Title deeds of land. 

2. Heir-looms. " They may be defined to be such personal 

(e) BKcferWjre V. JKjrram, 2 Ves. (Ji) 29 Oar. II. c. 3, s. 12, re- 

jun. 653. pealed and virtually re-enacted 

(/) Bligh V. Brent, 2 Ton. & by 7 Will. IV. & 1 Vict. c. 26, 

CoU. 268. ss. 3, 6; Wms. Eeal Prop. p. 26, 

(j) 1 Lindley, Partnership, p. 16tli ed. 

670. (i) lWms.Exors.p.676,8tlied. 
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chattels as go, by force of a special custom, to the heir, along 
■with the inheritance, and not to the executor or administrator 
of the last owner. . . . The ancient jewels of the Crown are 
heir-looms. And if a nobleman, knight, or esquire be buried 
in a church, and his coat armour or other ensigns of honour 
be set up, or if a tombstone be erected to his memory, his 
heirs may maintain an action against any person who may 
take or deface them. The boxes in which title-deeds of land 
are kept are also in the nature of heir-looms " {V). 

In popular language the term " heir-looms " is generally 
applied to plate, pictures, &c., assigned by deed or bequeathed 
by will to trustees in trust to permit the same to be used for 
the time being by the owners of certain real estate {k). Such 
heir-looms are not real property ; the right to use them passes 
to the owner of the land by reason of the trust. 

3. Titles of honour, e. g., peerages. 

It must be observed that equitable rights in rem are subject 
to the same rules as legal rights in rem. Thus if real pro- 
perty be vested ia trustees in trust for A. in fee simple, A.'s 
equitable right wiU. pass at his death to his heir or devisee ; 
and if personal property be vested in trustees in trust for A. 
absolutely, A.'s equitable right will pass at his death to his 
administrator or executor. 

It may happen, however, that property may be real pro- 
perty according to the rules of law, but may be personal 
property according to the rules of equity, or vice versa. This 
is the result of the equitable doctrine of conversion to which 
we must refer very briefly. 

It is an established principle of equity, " that money 
directed to be employed in the purchase of land, and land 
directed to be sold and turned into money, are to be considered 
as that species of property/ into which they are directed to be con- 
verted ; and this in whatever manner the direction is given, 

{h) Wms. Personal Prop, p, 19, 13th ed. 
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whetlier by will, by way of contract, marriage articles, settle- 
ment, or otherwise ; and whether the money is actually 
deposited, or only covenanted to be paid, whether the land is 
actually conveyed, or only agreed to be conveyed, the owner 
of the fund, or the oontractiug parties, may make land money 
or money land " (to) . 

For example, if land be conveyed to trustees in trust to sell 
it and to hold the proceeds of sale in trust for A., and before 
the land is sold A. dies, his interest will be an interest in per- 
sonal property and will pass to his personal representatives, 
for, in consequence of the trust to sell, the land will be treated 
in equity as converted into money /row the moment the trust 
teas created. On the other hand, if money had been given to 
the trustees in trust to invest it ia land, and to hold the land 
in trust for A. in fee simple, A. would immediately have 
acquired an interest in real property which would have passed 
to his heir, although the money had not been invested in land 
at the time of his death. 

Again, suppose A. enters into a contract with B. to sell a 
piece of freehold or copyhold land ; the effect of the contract 
will be to convert the land into personal property from the 
moment the contract was entered into : accordingly, if A. 
dies the moment after the contract has been made, the right 
to receive the purchase-money of the land will pass to his 
personal representatives. So, on the other hand, if A. con- 
tracts to purchase land and dies before the contract has been 
carried out, it was formerly the law that the money which he 
had agreed to give for the land was converted into real estate 
from the moment the contract had been made, and accordingly 
the real representatives were entitled to have the land con- 
veyed to them, and the personal representatives were bound 
to pay for it. But by a recent Act («), the real representa- 

(m) Fletcher v. Ashburner, 1 (n) 40 & 41 Vict. c. 34. See 

Bro. 0. C. 497 ; 1 Smith's Lead- post, p. 140. 
ing Oases, 899. 
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,tive must pay tlie puroliase-moiiey out of his own pocket in 
case the deceased died since the 31st Decemher, 1877. 

We must ohserve, however, that in these cases equity does 
not alter the succession to the legal right in rem either to the 
land contracted to he sold, or to the money agreed to he paid 
for land: the former, like other real property, passes to the 
real representative, the latter to the personal representatives, 
hut in the former case the personal representatives have an 
equitable right in personam to the purchase-money, while in 
the latter the real representative has an equitable right in 
personam (1) to have the land conveyed to him, and (2) to 
have the purchase-moaey paid by the personal representatives, 
provided the deceased died before the 1st January, 1878 (o). 
In case of the death occurring after 31st December, 1881, the 
personal representatives have power to convey the land to the 
purchaser, if it be of freehold tenure {p). 

B. Bights in personam. 
The general rule is that all rights in personam pass to the 
personal representatives. 

The only exceptions to this rule seem to be the following : — 

I. Mights to the benefit of Covenants which run with the Land 
or with the Reversion. 

Covenants of this kind are covenants which "touch or 
concern " land in which the covenantee has an estate in 
possession or reversion. They are said to " run with " the 
land or reversion, because every successive owner of the land 
or reversion has a right to enforce them, or to recover 
damages for their breach, ]ust as the original covenantee 
might have done. 

■ They may be entered into between the owner and a person 
to whom he demises the land {i.e., between lessor and lessee), 

(o) 40 & 41 Vict, c. 34. (2)) 44 & 45 Vict. c. 41, s. 4. 

P. F 
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or between the owner and some person other than a lessee, 
e. g., covenants for title between vendor and purchaser. 

The old conunon law rule was that covenants between 
lessor and lessee " ran with the land but not with the rever- 
sion" — ^that is, they ran with the leasehold interest of the 
lessee, but did not run with the reversionary interest of the 
lessor. But this rule has been altered by 32 Hen. VIII. 
c. 34, in aU cases where the lease is under seal ; so now all 
such covenants run with the reversion as well as with the land, 
provided the lease is under seal. 

Of course the lessee's rights to the benefit of such a covenant 
pass at his death to his executor or administrator together 
with the leasehold interest. 

Covenants which run with the land or reversion may be 
divided into two classes — 

(1) Covenants which relate to something to be done to the 
land itself, or to a thing in esse parcel of the land : e. g., cove- 
nants for quiet enjoyment of the land, or to repair buildings 
already existing on the land. 

Such covenants pass to the heir or devisee although they 
may not have been named in the covenant, and even where 
the covenant was expressly made with the covenantee and 
"his executors and administrators." "If a man leases for 
years, and the lessee covenants with the lessor, his executors 
and administrators, to repair and leave in good repair at 
the end of the term, and the lessor dies, his heir may have 
an action upon this covenant ; for this is a covenant that runs 
with the land {q) and shall go to the heir though he is not 
named" (>•). 

(2) Covenants which relate to something not in existence 
at the time the covenant is entered into, but which, when it 
does come into existence, will be annexed to the land, e.g., a 
covenant to build a wall or a house. 

{q) The reversion ia evidently (r) Bacon's Abr. CoTenant 
intended. (E. 2) 
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But in order that these covenants may run with the land 
or reversion, the heirs and assigns of the covenantee must he 
expressly included in the covenant (s) unless the covenant 
■was made on or after January 1st, 1882. As to covenants 
made on or after that date, the Oonveyanciug and Law of 
Property Act, 1881 (i!), provides (m) that they "shall be 
deemed to he made with the covenantee, his heirs and assigns, 
and shall have effect as if heirs and assigns were expressed." 

It must be observed that the mere expression of " heirs and 
assigns " in a covenant does not make it run with the land or 
reversion. If the covenant does not "touch or concern" 
the land itself {i.e., if it does not relate to the land itself or to 
something annexed or to be annexed to the land), but relates 
to something which is merely collateral, the real representa- 
tives will (subject to the foUowiag exception) acquire no 
right under the covenant, though it purports to be made with 
the " heirs and assigns " of the covenantee. Thus, a covenant 
by a lessee to pay a sum of money to the lessor, his heirs and 
assigns, would confer no right on the real representatives, and 
only the personal representatives could sue on the covenant. 

An exception has been introduced by courts of equity in 
certain cases («) of collateral covenants entered into for the 
purpose of improving the value, or preventing the deprecia- 
tion in value of the land of one person by restraining an 
adjoining land owner from using his land in a particular 
manner, e.g., to restrain him from building a public house 
on it. Such covenants are merely collateral, for they do not 
"touch or concern" the land benefited; they merely confer 
an indirect benefit by means of a restraint placed on the user 
of other land. At common law they did not run with the 
land to be benefited, and equity does not profess to make 

{«) But if onlyheirswere named, («) 44 & 45 Vict. c. 41. 

the heir would be entitled to the {u) Sect. 58 (1). 

benefit of the covenant. (as) See 'post, p. 74. 

f2 
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them so run, but practically gives them that effect hy con- 
ferring on the heirs and assigns of the covenantee an eqmtahle 
right to enforce the covenant. " Anyhody entitled to have 
the benefit of the restricting covenant may come to a court 
of equity to restrain the defendant, not on the ground that 
he is breaking a covenant which runs with the land, but 
on the ground that he is dealing with the land inequit- 
ably" (y). If, however, the covenantoi' has assigned his 
interest in the land, his assignee will not be bound by the 
covenant Mwfess he had notice of it. This subject will be fur- 
ther dealt with when we come to consider the obhgations 
which pass to the heir, 

II. Rights under Covenants the performance of which would 
confer a Freehold Interest. 

In addition to covenants running with the land or the 
reversion, it seems that the benefit of any covenant, the per- 
formance of which would confer an interest in freehold pro- 
perty upon the covenantee, will be regarded as a covenant 
real (s), so that the rights arising under it pass to the heir or 
devisee of the covenantee. Thus, a covenant by A. to 
enfeoff B. and his heirs, if not performed during the lifetime 
of B., would enable the heir of B. to sue A. on the covenant ; 
and so where three coparceners purchased land in fee, and 
mutually covenanted " for them and their heirs," with "them 
and every of them and their heirs," that the survivors should 
convey to the heirs of such as should die first an equal part 
with such survivors, it was resolved that this was a real 
covenant, and went to the heir of the covenantee (a). 

{y) Per Cotton, L. J., Fair- sentatives can enforce. 
dough V. Marshall, 4 Ex. D. 37. (a) Wooton v. Oooke, Jenk. 241 ; 

(a) Covenants real are merely 1 Wms. Bxors. p. 809, Sth ed. 
covenants which, the real repre- 
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III. Bights arising from hreaehes of Covenants real (i. e., the 
Covenants contained in I. and II. 

It may happen that a breaoli of a covenant real has 
occurred during the lifetime of the deceased, but damages for 
the breach have not been recovered before his death. In 
these cases it is sometimes difficult to decide whether the real 
or the personal representatives have the right to sue for 
damages for the breach, but the general rules of law on the 
subject seem to be as follows : — 

Where the covenant is of such a kind that damages for 
breach of it may be recovered from time to time (as in the 
case of a covenant by a lessee to repair buildings, &o.), the 
personal representatives, and they alone, will be entitled to 
sue upon the covenant for damages which have accrued duriug 
the hfetime of the covenantee ; although it may often be 
difficult to apportion the damages, i. e., to separate those 
which accrued before, from those which accrued after, the 
death (6) . 

Where the covenant is of such a kiad that damages for its 
breach must be recovered once for all, or, in other words, 
where an action haviag once been brought upon the breach, 
and damages recovered, no fui-ther action will lie against the 
covenantor (as in the case of a covenant for title), the rules 
established by the cases may be thus summarized : — 

(1) Where a formal breach has been committed during the 
lifetime of the deceased, but the ultimate damage resulting 
from it does not accrue until after the death of the deceased, 
the heir or devisee alone has the right to sue. 

Thus, in King v. Jones (c), Gr. and his wife conveyed lands 
to K., and covenanted that they would do all reasonable acts 
for the further assurance of K.'s title. At that period it was 

(i) Kingdon v. Nottle, 1 M. & (c) 5 Taunt. 418; affirmed, 4 M. 
S. 355, 365. & S. 188., 
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necessary, in addition to the conveyance, that a fine should 
be levied {d),m order to give K. a good title against persons 
claiming imder Gr.'s wiEe. The levying of a fine was an act 
of further assurance to which K. was reasonably entitled 
under the covenant, and he requested that it might be levied; 
Gr. and his wife failed to comply with this request, and thus 
committed a breach, duiing the life of K. On K.'s death his 
heir took possession of the land, but was subsequently ejected 
by a person claimiug tmder Gr.'s wife. It was held that the 
heir of K. was alone entitled to sue on the breach. Heath, J., 
in delivering the judgment of the Court, said (e) : " It appears 
that John King, the ancestor, was a willing purchaser ; he 
paid his purchase-money, relying on the vendor's covenant ; 
he required him to perform it, but gave him time, and did 
not sue him instantaneously for his neglect, but waited for 
the event. It was wise so to do until the ultimate damage 
was sustained; for otherwise he could not have recovered the 
whole value : the ultimate damage, then, not having been 
sustained in the time of the ancestor, the action remained to 
the heir (who represents the ancestor in respect of land, as 
the executor does in respect of personalty) in preference to 
the executor." 

So, in Kingdon v. Nottle (/), N. conveyed land to K., and 
covenanted that he had a good title ; it turned out that N. 
had not a good title, and therefore K. had a right to sue him 
for breach of covenant ; K., however, died without haviug 
done so, and his executrix brought an action against N. to 
recover damages for the breach. It was held that she had 
no right to sue N. The reason was thus given by 
Bayley, J. {g), " The testator [». e., K.] might have sued in 
his lifetime ; but having forborne to sue, the covenant real, 

(d) See, as to a. fine, Wms. Eeal (/) 1 M. & S. 355. 
Prop. pp. 66, 270, 13th ed. {g) At p. 365. 

(e) 5 Taunt, at p. 427. 
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and the right to sue thereon, devolved with the estate upon 
the heir. If this were not so, and the executrix was per- 
mitted to take advantage of this breach of covenant, she 
would he recovering damages to he afterwards distributed as 
personal assets, for that which is reaUy a damage to the heir 
alone; and yet such recovery would be a complete bar to any 
action which the heir might bring." The same judge, how- 
ever, said, during the argument of the case, " If it had been 
alleged that the testator was prevented from selHng, perhaps 
the executor might have maintained the action" {h). 

(2) "Where the ultimate damage, as well as the breach, has 
occurred during the lifetime of the deceased, the personal 
representatives alone are entitled to sue on the breach. 

Thus, in Lucy v. Levington (i), L. covenanted with J. S. 
to levy a fine and for quiet enjoyment of certain lands. J. S. 
was evicted from the lands and then died. His executor 
sued L. on the covenants, and it was held that he was entitled 
to recover damages for the breach. 

IV. Bights arising under simple Contract. 

At common law the rights arising imder simple contract 
pass to the personal representatives alone. "In all cases 
where the heir has sued, the action has been on a covenant, 
but he can have no right of action on a mere agreement to 
seU" {k). 

But where the contract is for the purchase of real property 
by the deceased, the heir or devisee will have a right to en- 
force performance of it in equity [I). This occurs in every 
case where the contract was a binding one, as against the 
other party to the contract, before the death of the deceased 
contractor, 

(A) 1 M. & S. at p. 362. 533, 539. 

(i) Ventris, p. 175. [l) 'Sty, Specific Performance, 

(ft) Orme V. ^j-OMjAtow, lOBing. p. 84, 
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OHAPTEE III. 

THE MANNER IN WHICH THE OBLIGATIONS OF DECEASED PER- 
SONS ARE DIVIDED BETWEEN THEIR REAL AND PERSONAL 
REPRESENTATIVES, 

In the first place it must he otserved that the question which 
we have to determine is this : — Suppose A. incurs an obhga- 
tion to B., and dies hefore he has performed it, can B. enforce 
the obligation onli/. against the real representatives, or only 
against the personal representatives, or can he enforce it 
against either at his own discretion? We shall see later 
on («) that, in some cases where an obligation has been en- 
forced against one set of representatives, they will be entitled 
to be reimbursed by the other set, but with these questions of 
conflicting rights and obligations as between the real and 
personal representatives themselves, we are not here con- 
cerned. 

The general rule is, that all obligations of a deceased 
person pass to and become binding upon his personal repre- 
sentatives onli/; so that they alone can be sued upon such 
obligations. 

To this rule there are the following exceptions : — 

I. Obligations to pay Money charged upon the Beal Property 
of the Deceased. 

For example, the payment of portions to younger children, 
or an annuity charged upon the real property of the deceased. 

Obligations of this kind bind only the real representatives 
when the obligation is intended to be satisfied entirely out of 

(m) Post, p. 140. 
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tlie real property (which often happens in cases of merely 
voluntary charges, such as portions). But where this is not 
the iatention — for instance, where the charge is merely a secu- 
rity for payment of money, or where, in addition to the 
charge upon the land, there is a covenant for payment — the 
obligation will hind both real and personal representatives. 

II. Obligations arising tinder covenants which run with the 
Land or Reversion. 

When such covenants have been entered into between a 
lessor and lessee the burdens which they impose run with the 
land or the reversion in the same manner as the benefits they 
confer. Thus the heir or devisee of the lessor is bound by all 
covenants which " touch and concern the land demised," and 
were entered into by the lessor for the benefit of the lessee ; 
while the administrator or executor of the lessee is bound by 
all such covenants of the lessee as were entered into by him 
for the benefit of the lessor. As we have seen (o), m order 
that a covenant may run with the reversion, the lease must 
have been made by deed [p), and this applies as well to the 
burden as to the benefit of a covenant. 

But this rule only applies where the parties to the covenant 
stand in the relation of lessor and lessee. In all other eases, 
as, for instance, covenants entered into between vendor and 
purchaser, a covenant which restricts the covenantor's enjoy- 
ment of his land does not run with the land unless the restric- 
tion he one of a certain class, known and recognised by the com- 
mon law as easements and profits (q). The principle upon 
which the common law courts acted was that "great detri- 
ment would arise and much confusion of rights, if parties 
were allowed to invent new modes of holding and enjoying 

{o) Supra, p. 66. ^ (j) See Anson, Contracts, p. 243, 

Ip) 32 Hen. VIII. c. 34. 5th ed.; Pollock, Contracts, p. 227, 

4th ed. 
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real property, and to impress upon their lands and tenements 
a pecnliar character, whicli should follow them into aU hands 
however remote " (r). 

An exception to the common law rule has, however, been 
introduced by the courts of equity ia the case of covenants 
entered into between adjoiniag landowners for the purpose of 
restraining one or both of them from using their land ia a 
particular maimer, although the restraint creates a kind of 
easement unknown to the common law, e.g., a covenant not 
to build a public house on the land. The exception seems 
only to have been applied in eases where the covenantor pur- 
chased his land from or sold it to the covenantee, and entered 
into the covenant at the time the conveyance was executed ; 
but the principle upon which the exception is founded would 
seem to be applicable to other cases. This principle is ex- 
plained in the leading case of Tulk v. Moxhay (s). In that 
case A. had sold land in Leicester Square to B., and B. had 
covenanted not to use the land for building purposes; A. 
was the owner of houses ia the square ; B. sold the land to 
C, who had notice of the restrictive covenant. It was held 
that the covenant was binding on G., and the law was laid 
down as follows : — 

"It is said that, the covenant being one which does not 
run with the land, this Court cannot enforce it; but the 
question is, not whether the covenant runs with the land, but 
whether a party shall be permitted to use the land in a 
manner inconsistent with the contract entered into by his 

vendor, and with notice of which he purchased That 

the question does not depend upon whether the covenant runs 
with the land, is evident from this, that if there was a mere 
agreement and no covenant, this Court would enforce it 
against a party purchasing with notice of it ; for if an equity 
is attached to the property by the owner, no one purchasing 

(r) Keppell v. Bail&j, 2 My. & E. 517. (s) 2 Ph. 774. 
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■witi. notice of that equity can stand in a different situation 
from tke party from whom he pioxchased." (t). 

But this principle only applies to restrictive covenants, and 
not to covenants to do something to the land. In London and 
South Western Railway Co. v. Gomm {u), Jessel, M. E., 
referring to Tulk v. Moxhay, said {x) the case " was yery much 
considered by the Court of Appeal at Westminster in Haywood 
V. The Brunswick Permanent Benefit Building Society (y), and 
the Court there decided that they would hot extend the 
doctrine of Tulk v. Moxhay to affirmative covenants compelling 
a man to lay out money or do any other act of what I may 
call an active character, hut that it was to be confined to 
restrictive covenants. Of course that authority would be 
binding upon us if we did not agree to it, but I most cordially 
accede to it." 

Constructive notice (s) of the covenant will be sufficient to 
bind a subsequent purchaser of the land, and an omission on 
his part to satisfy himself as to the nature of his vendor's 
title may render hiTn liable for an unconscious breach of the 
covenant (a). 

The result is that restrictive covenants of this kind, although 
they do not run with the land at common law, now have 
practically the effect of covenants running with the land. If, 
therefore, a man purchases land with notice of a restrictive 
covenant of this kind, and dies, the covenant will be binding 
upon his heir or devisee ; so, if a man enters into a covenant 
of this kind at the time of purchasing land, and dies, the 
covenant will be binding upon his heir or devisee. 

(*) Tulk V. Moxhay, 2 Ph. 774, containing tlie covenant, he wiU 

at p. 777. ^® hB[A. to have had notice of it, 

(a) 20 Ch. D. 563. although, as a fact, he has not 

(k) At p. 582. read it. 

\y) 8 a B. D. 403. («) Dart, V. & P., vol. ii. p. 769, 

(z) I. e., where a man has the 5th ed. 
opportunity of inspecting the deed 
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III. Obligations arising from certain other Contracts 
under Seal. 

In addition to the cases just mentioned of covenants run- 
niag witli the land or reversion, the heir of the deceased was 
always liahle, to the extent of the freehold property to which he 
had succeeded, to pay any deht or fulfil any contract, in case 
the deceased had hy any deed or writiug under seal expressly 
bound his heirs as well as himself to pay the deht or fulfil the 
contract (a) ; hut the heir was not liahle ia case he only 
succeeded to copyJiold property. But until the reign of 
William and Mary the devisee was not bound by the deed of 
the deceased, although such deed would have bound the 
heirs. In that reign, however, an Act was passed which 
made the devisee also liable in cases where the deceased had 
bound his heirs by deed (h). 

It will be observed that the real representatives were not 
bound unless the deceased person had expressly made the 
deed binding on his heirs. But by the Conveyancing and 
Law of Property Act, 1881, it is now provided that ia the 
case of contracts under seal entered into on or after January 
1st, 1882, such contracts, though not expressed to bind the heir, 
shall operate in law to bind the heirs and real estate, as well 
as the executors and personal estate, of the person mating 
the same as if heirs had been expressed (c). 

The heir or devisee may be sued personally {d) for debts 
payable under deeds in which the heir is expressly bound, or, 
if the deed be executed on or after January 1st, 1882, under 
o«y contract under seal, and judgment given against him to 
the extent of the real property to which he has succeeded. 

(a) Wms. Eeal Prop. p. 100, amending its provisions, by 11 

16tli ed. Geo. IV. & 1 WiU. IV. o. 47. 

(6) 3 & 4 Will. & M. 0. 14, s. 2, (c) 44 & 45 Vict. c. 41, s. 59. 

made perpetual, 6 & 7 WiU. III. (d) 11 Geo. IV. & 1 Will. IV. 

c. 14, repealed, but only for the c. 47, ss. 6 and 8. 
purpose of consolidating and 
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Where the heir or devisee is not bound by deed, he is only 
liable for debts after the personal estate has been exhausted 
and has proved insufficient to satisfy them, and this is the 
only case where he is liable, whether the debt be payable 
under a deed or not, if the property be copyhold (e). 

Contracts under seal which bind the real representatives 
are equally binding upon the personal representatives, so that 
ia these cases either set of representatives may be sued on the 
contract at the discretion of the party entitled to enforce it. 

IV. Obligations arising under Simple Contracts for the Sale of 
Eeal Property. 

Where the owner of real property has entered into a eon- 
tract to sell, and dies before the contract has been completed, 
the real representatives of the deceased owner will be under 
an equitable obligation to convey the land to the purchaser, 
provided at least the contract was one which could have been 
enforced against the deceased had he lived (/). 

This is the only kind of obligation arising from simple 
contract which will bind the real representatives, except under 
the circumstances mentioned ia Exception 'Yll., post. 

V. Obligations arising from judgments, decrees, or orders of a 

Court. 

1. Where a judgment, order, or decree, has been obtained, 
in an action respecting real property, against the owner 
of the property during his lifetime, it will be binding upon 
his heir or devisee after his death. And if such an action be 
depending at the time of his death, his heir or devisee wiU be 
bound by the result {g). 

2. Where judgment has been obtained by a creditor 
against a debtor, and the debtor dies before he has satisfied 

(e) See post, p. 79. tives to convey freehold property. 

(/) Fry, Specific Performance, {g) Wms. Eeal Prop. p. 113, 

p. 84 ; see su-pra, p. 65, as to the 16th ed. 
power of the personal representa- 
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the judgment debt, his real property which has passed to his 
heir or devisee may he taken in execution by the creditor so 
long as it remains the property of the heir or devisee. But 
if (before it has been taken in execution) the heir or devisee 
seU. or mortgage it, he will not be liable for the debt (except 
in the case mentioned in Exception YII., post) ; and, by a 
number of statutes of the present reign (A), the purchaser, 
if a bona fide purchaser for value, or mortgagee, will in most 
cases be protected from liability in respect of the debt. 

Copyhold lands were not liable to be taken in execution 
for judgment debts untillSSS («■). 

The judgment creditor may also enforce his judgment 
against the personal representatives. 

YI. Obligations to pay Grown debts. 

Debts due, or which might have become due, to the Crown 
from persons who were accountants to the Crown, and debts 
of record, or by bond or specialty due from other persons to 
the Crown, are binding upon the freehold property of such 
debtors which has passed to their ieirs or devisees (^). But 
if the heir or devisee sell or mortgage the property, he will 
not be liable to pay the debt (except_in the case mentioned 
in the next exception) ; and, by a number of statutes of the 
present reign (/), the purchaser, if a bont. fide purchaser for 
valuable consideration, or mortgagee, wiU in most cases be 
protected against any liability in respect of the debt. 

The personal representatives are also Hable to pay these 
debts. 

(A) 1 & 2 Vict. 0. 110 ; 3 & 4 leth ed. 
Vict. 0. 82, s. 2; 18 & 19 Vict. (0 12 & 13 Vict, c- 89; 2 & 3 

0.15, ss. 4, 5; 23 & 24 Vict. c. 38, Vict. c. 11, ss. 8, 10; 16 & 17 

s. 1; 27 & 28 Vict. c. 112, s. 1. Vict. o. 107, ss. 195—197; 22 & 

See Wms. Eeal Prop. pp. 106— 23 Vict. c. 35, s. 22 ; 23 & 24 

108, lett ed. Vict. c. 115, s. 1; 28 & 29 Vict. 

{i) 1 & 2 Vict. c. 110, s. 11. c. 104, s. 4. See Wms. EealProp. 

{h) Wms. Eeal Prop. p. Ill, pp. 111—112, lathed. 



WHICH PASS BY SUCCESSION, AND THEIR DIVISIONS. 79 

YII. Obligations to pay simple contract and other general debts 
which remain unpaid after the personal estate has been 
exhausted. 

The heir or devisee is under no liability in respect of the 
debts of the deceased (except in the cases and to the extent 
already mentioned ia Exceptions III., V., and VI., supra), 
unless the personal estate prove iasuffioient to satisfy them. 
In this event he is liable to pay the debts which remain 
unpaid, but his liability is limited to the value of the real 
property which has passed to him. If he has sold or other- 
wise disposed of the real property or any part, he still 
remains liable to the creditors for the value of such property. 

Even this contiugent liability of the real representatives 
for the general debts of the deceased has only been intro- 
duced by quite recent legislation. Before 1807 they were 
not under any circumstances liable for simple contract debts, 
and, as we have seen (m), were only liable for specialty debts 
where the heir was expressly bound by the deed. In that 
year the heirs or devisees of deceased traders were made 
liable for simple contract debts and specialty debts where the 
heir was not expressly bound («) (provided the property was 
freehold) ; but it was not until 1833 (o), that the heirs or 
devisees of all persons, whether traders or not, were made 
Hable for such debts. This Act applied to customary and 
copyhold as well as freehold property. 

But in order to obtain payment from the real repre- 
sentatives, the creditor must get the estate administered in 
the Chancery Division of the High Court {p): i. e. he cannot 
sue the heir or devisee and get judgment for his debt so as 
to gaia a priority over other creditors; he must bring an 
action for the administration of the estate by the Court ; and 
aU other creditors will be entitled to prove their claims, and 
share equally in proportion to the amount of their claims ia 
case there be not sufficient to satisfy their claims in fuU. 

(m) Supra, p. 76. (both real and personal) does not 

\n) 47 Geo III. c. 74. exceed 500Z. in value. 51 & 52 

(o) 3 & 4 WiU. IV. c. 104. Vict. c. 43, s. 67, 1. This Act 

(p) The County Courts have consolidates the former Acts on 

jurisdiction where the whole estate the sTihjeot. 
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Pakt III. 

THE LAW OF IITTESTATE SUCCESSIOST. 



When a person dies intestate — ^that is, when he dies Tvithout 
having made a will at all, or where he has made a will which 
turns out to be invalid, and so fails to take effect — his heir-at- 
law win he his real representative, and vdll accordingly 
succeed to all his real estate, and to the obligations which we 
have seen are binding upon real representatives ; an adminis- 
trator, who will be appointed by the Probate Division of the 
High Court of Justice, will be his personal representative, 
and so wUl succeed to all his personal estate, and to the obh- 
gations which bind personal representatives. Accordingly, 
the subject of intestate succession is divisible into two main 
branches — (1) the succession of the heir, and (2) the suc- 
cession of the administrator. We will, in the first place, 
deal with each branch separately, and will then discuss 
shortly certain important rights and obligations of the heir 
and administrator inter se which are the consequence of the 
deceased's estate being divided between two successors whose 
interests are conflicting. And afterwards we must explain 
how the succession to rights and obligations which were 
vested in or binding on a deceased person in his capacity of 
executor, administrator, or trustee, differs from the succession 
to his own rights and obligations. 

Accordingly we will divide the subject of intestate succes- 
sion as follows : — 

1. The succession of the administrator, 

2. The succession of the heir. 

3. Eights and obligations of the heir and administrator 
inter se. 

4. The succession to deceased executors, administrators, 
and trustees. 
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CHAPTER I. 

THE SUCCESSION OF THE ADMINISTRATOR. 

The succession of the administrator -will be dealt Tvith under 
the following heads : — 

1. The different kinds of administrators. 

2. The .persons who are entitled, to he appointed adminis- 

trators. 

3. The appointment of the administrator. 

4. The rights and ohligations of the administrator. 



Section I. — The different kinds of Administrators. 

Administrators may be divided into two chief classes: — 
(1) those appointed to administer the estate of a person who 
dies testate, and (2) those appointed to administer the estate 
of a person who dies intestate. 

The former class are called administrators cum testamento 
annexo. They are appointed hy the Probate Division of the 
High Court in certain cases where, from some cause or other, 
there is no executor to administer the testator's estate, and 
they are bound, like executors, to administer the estate in 
accordance with the directions contained in the will. In fact 
they seem to differ from executors merely in the manner of 
their appointment — they are appointed by the Court, exe- 
cutors by the testator. At present, therefore, we are not 
further concerned with them. 

Administrators appointed to administer the estate of an 
intestate may also be divided into two classes. 

1. Administrators who are appointed to administer the- 
whole personal estate of the intestate without any restriction- 
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as to the time during wHcli they are to act. When the term 
" admiaistrators " is used without any qnalifyiag words, 
administrators of this class are always intended. 

2. Special administrators, that is, administrators appointed 
either to administer only a certain portion of the personal 
estate, or else to administer the whole personal estate during 
only a specified time. 

They are appointed in the following cases : — 

(1) Where a person has died partly testate and partly 
intestate. 

(2) Where an administrator dies before he has fuUy 
administered the estate. In this case a special administrator 
is appointed to complete the administration, and is called an 
administrator de bonis non administratis, or shortly de bonis nan. 

(3) Where the person entitled to be appointed administra- 
tor is under the age of twenty-one, a special administrator 
may be appointed to act during the minority, and is on that 
account called an administrator durante minore cetate. 

(4) Where a law suit, brought to determine some question 
relating to the succession, is pending, a special administrator 
maybe appointed to administer the whole or some part of the 
estate until the dispute is settled ; he is therefore called an 
administrator pendente lite. 

(5) Where the person entitled to be appointed adminis- 
trator is out of the realm, a special administrator may be 
appointed to act during his absence, and is therefore called an 
administrator durante absentia. 

(6) Where it may be necessary to appoint a person other 
than the administrator to carry out some specific object, as to 
bring an action to recover certain property of the intestate, 
a special administrator may be appointed for the purpose. 

(7) Where the administrator duly appointed is incapable 
of legal acts, as where he is a lunatic, a special administrator 
may be appointed to aot during such incapacity. 
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Subject to these limitations or restrictions, the legal position 
of special administrators is the same as that of adminis- 
trators. 



Section II. — The Persons entitled to he appointed 
Administrators. 

"We have seen (a) that it is provided by the Statute 31 
Edw. III., st. 1, c. 11, that "the ordinaries shall depute of 
the next and most lawful friends of the dead person iates- 
tate to administer his goods." A statute of the reign of 
Henry VIII. {b) provides that the ordinary shall grant ad- 
ministration " to the vddow of the deceased, or to the next of 
his kin, or to both, as by the discretion of the same ordinary 
shall be thought good " ; and that, " where divers persons 
claim, the administration as next of kin, which be equal in 
degree of kindred to the . . . person deceased, and where any 
person only desireth the administration as next of kin, when 
indeed divers persons be in equality of kindred as is aforesaid, 
that in every such ease the ordinary to be at his election and 
liberty to accept any one or more making request when divers 
do require the administration " (c). 

The "next and most lawful friends," and "the .next of 
kin," have been defined as " the next of blood who are not 
attainted of treason, felony, or have any other lawful dis- 
ability " {d). Infants, lunatics and idiots, and bankrupts, 
cannot be appointed (e). 

Blood relationship, or consanguinity, has been defined as 
" vinculum personarum ab eodem, stipite descendentium " (/), i.e., 
the relationship of persons who are descended from the same 
common ancestor. It is thus opposed to relationship through 

(a) Swpra, p. 17. {d) Kmslois Case, 8 Eep. 39. 

(J) 21 Hen. Vm. c. 5, s. 3. (e) 1 Wins.Exors.p.455, 8thed. 

(c) Ilid. if) 2 Bl. Com. p. 203. 

g2 
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tnarriage. If A. has two sons, B. and C, and C. marries D., 
D. cannot be next of kin of her brother-in-law B., as they are 
not descended from a common ancestor ; but children of the 
marriage may be next of km of their uncle B., for A. is the 
common ancestor of both B. and the children of C. 

Consanguinity may be lineal or collateral. 

Lineal consanguinity is the relationship between ascendants 
and descendants, as between son and father, grandson and 
grandfather, great-grandson and great-grandfather, &c. 

Collateral consanguinity is the relationship between descen- 
dants of a common ancestor, as between ■uncle and nephew, 
first cousins, second cousins, &c. 

In ascertaining which degree of kindred is nearest or 
"next" to the deceased person, the ordinaries followed the 
civil law method of calculation ; and as no alteration in this 
respect was made when the jurisdiction of the ordinaries was 
transferred to the Court of Probate, this mode of calculation 
is still the law. The practice is to count upwards, from the 
deceased person to the common ancestor, and then downwards 
from the common ancestor to the person claimiag as next of 
kin, reckoning a degree for each person through whom rela- 
,tionship is claimed both in the ascending and descending line. 

For instance, suppose A. dies intestate, and his only 
relations are a nephew and a cousin ; in order to find out 
whether the nephew or cousin is the next of kin to A., we 
must commence with A. and reckon one degree in the 
ascending line to A.'s father, who is the common ancestor, a 
second degree in the descending line to A.'s brother, and a 
third degree to A.'s nephew ; thus we find the nephew is 
related to A. in the third degree. In the case of the cousin, 
we must reckon in the ascending line one degree to A.'s 
father and a second degree to A.'s grandfather (the common 
Ancestor), and, in the descending Hne, a third degree to A.'s 
uncle, and a fourth degree to A.'s cousin ; thus we find the 
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cousin is related to A. in the fourth degree, and consequently 
the nephew, and not the cousin, is A.'s next of kin. 

Grandfather (3). 



Uncle (3). Father (1). 



Cousin (4). Brother (3). A. 

Nephew (3). 

It would appear from the statutes above referred to (g), 
that the ordinary was bound to grant administration either 
to the widow or to one or more of the persons who were 
ascertained to be the next of kin according to the rule of 
computation just explained. As a general rule this was the 
case, but to this general rule certain exceptions were intro- 
duced by the establishment of the principle that the grant of 
administration ought to follow the beneficial interest in the estate. 
This principle appears to have been derived from the con- 
struction put upon the statutes just referred to [h), by both the 
common law and Ecclesiastical Courts («). Its effect seems to 
be (/c) that, as a general rule, only those persons are entitled 
to administration who are also entitled under the Statutes of 
Distribution to a share in the residue of the estate after 
payment of debts Q). 

The general rule, therefore, that the next of kin {i. e. the 
persons in the nearest degree of kindred) are entitled to 
administration, is subject to the following exceptions : — , 

(1) The children of the deceased intestate and their 
descendants to the remotest degree are preferred to his 
parents (m), although both parents and children 'being in the 
first degree are equally his next of kin, and parents are 
obviously in a nearer degree than grandchildren. 

{g) Supra, p. 83. {h) Ihid. p. 424. 

Ih) Ibid. (I) See post, Tp. 108. 

(i) 1 Wms. Exqrs. pp. 424, 442j (m) 1 Wms. Exors. p. 430; 2 

8th ed. Bl. Com: p. 504. , 
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(2) Grandchildren of the deceased by a child who died 
in the liEetime of the deceased, are entitled equally with 
children, although children are in the first and grandchildren 
in the second degree. 

(3) The brothers and sisters of the deceased intestate (but 
not their descendants), are preferred to his grandfather and 
grandmother («), although both classes being in the second 
degree are equally his next of Mn. 

(4) Where the father of the deceased intestate pre-deeeased 
him, the brothers and sisters of the deceased intestate are 
equally entitled with their mother, although they are ia the 
second and she in the first degree. 

We shaU, see presently (o), that in all these cases the 
persons entitled to administration are entitled to the residue 
of the estate of the deceased, in preference to other relations. 

(5) In case the deceased was a married woman, her next of 
kin are entirely excluded, and administration is granted to 
her husband. 

" The foundation of this claim has been yariously stated. 
By some it is said to be derived from the Statute of 31 Edw. 
III. {p), on the ground of the husband's being ' the next and 
most lawful friend' of his wife; while there are other 
authorities, which insist that the husband is entitled at 
common law, jure mariti, and independently of the statutes. 
But the right, however founded; is now unquestionable, and 
is expressly confirmed by the statute 29 Car. II. c. 3 " {q). 

The order, therefore, in which (as a general rule) a man's 
relations are entitled to administration, is as follows : — 

I. Descendants. 

1. Children, and grandchildren by a deceased child. 

2. Grandchildren. 

3. Great-grandchildren, &c. 

(n) lWms.Exors.p.430,8ihed, (?) 1 Wms. Exors. p. 416, 
(o) Post, pp. 108, et sej. Sth ed. See, as to 29 Car. 11. 

(p) jSt^pro, p. 83. c. 3, ^osi, p. 118. 
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II. Ascendants and collaterals. 

1. The father. 

2. The mother, brothers and sisters. 

3. Paternal and maternal grandfather and grand- 

mother. 

4. All paternal and maternal ascendants and col- 

laterals in the third degree, i. e. great-grandfather 
and mother, uncles, aunts, nephews and nieces. 

5. All paternal and maternal ascendants and col- 

laterals in the fourth degree, i. e. _ great great- 
grandfather and mother, great uncles and aunts, 
cousins german. 

6. All paternal and maternal ascendants and col- 

laterals in the fifth degree, e. g. great great uncle. 

And so on, in case there are any relations in a more remote 
degree. 

In case the intestate leaves a widow, she will have the 
same right to a grant of administration as the relations in 
any of the classes . ahove enumerated — in fact the Court 
generally gives her claim the preference. 

In the Table of Kindred given upon the following page 
the numbers iadicate the degrees in which the different rela- 
tions stand to the intestate. It will be observed that the 
Table includes only the chief classes of relations. 
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, The class entitled to administration may consist of several 
persons, or if it includes only one person the deceased may 
_have left a ■widow, in such cases the ordinary formerly was, 
and the Prohate Division now is (r), at liberty to exercise its 
own discretion in selecting the administrator. This discre- 
tion, however, is not to he " arbitrarily or capriciously 
assumed, but to be a legal discretion governed by principle 
and sanctioned by practice. In exercising it the Court is not 
to be guided by the wishes or feelings of parties, but is to 
look to the benefit of the estate, and to that of all the persons 
interested in the distribution of the estate " (s). 

The chief principles and rules by which the Court is 
-guided may be summarized as follows : — 
. 1. Persons who have an interest in the estate are preferred 
.to those who have none {t). 

V This is simply a further application of the principle that 
the grant of administration ought to foUow the beneficial 
interest in the estate. We have already seen that the applica- 
tion of that principle caused the division of a man's relations 
into certain classes ; it is here further applied in selecting the 
•particular person to whom the grant should be made, out of 
-the class entitled to administration. If, for instance, the 
class consists of three children, A., B., and C, and X. the 
cwidow, and A. and B. have released their interest in the 
estate, and X. has, by her marriage settlement, been deprived 
,of all interest in the estate, the grant of administration will 
be made to C. in preference to either A., B., or X. 
: .3.. The administration ought to be granted to the person 
twhom the Court deems best qualified to administer the esta,tp 
in the manner most advantageous to the persons interested 
therein (m). 

(r) /Sf«<pm, p. 19. (<) lWmB.Exors.p.442,8thed. 

■ ' (s) PFari«tcZ!V.GVcOT7fo,lPlulIim. {u)Warwichy.Greville,l'2hSiha.. 

123, 125, _ . „ 123, 124. 
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Thus, a business man mil be preferred to a person who is 
unacquainted with busiaess matters. 

3. Where all the members of the class have beneficial 
interests, and there is no material objection to any of them, 
nor any special reason for preferring one to the others, the 
Court mil generally grant administration to the one with 
whom the majority of the parties interested are desirous of 
entrusting the estate («), subject to the following exceptions : 

(1) The widow is usually preferred to the next of kia (j/). 

(2) Eolations of the whole blood are preferred to those of 
the haK-blood (2). 

(3) A son is preferred to a daughter {a). 

(4) Primogeniture gives no right to a grant of administra- 
tion, but in cases where the claims of several persons are 
exactly equal, so that there is no reason why the Court 
should prefer one to the- others, primogeniture will turn the 
balance in favour of the eldest {b). 

We have seen that the Court may grant administration to 
two or more persons, but it always prefers a sole adminis- 
trator (c). 

The Court of Probate Act, 1857 {d), has considerably en- 
larged the discretionary power of the Court in the appoint- 
ment of administrators, by providing that, if it shall appear 
to the Court to be necessary or convenient " by reason of the 
insolvency of the estate of the deceased or other special 
reasons " to appoint a person as administrator, other than the 
person who would have been entitled to the administration if 
the Act had not been passed, the Court may appoint such 
other person to the exclusion of the person who would have 
been so entitled. 

(a;) lWms.Exors.p.432,8thed. (a) 1 Wms.Exors.p.433,8thed. 

ly) Ihid. p. 423, 8th ed. (6)IFari«icA;v.GVw?%,lPhillun. 

(z) Mercer v. Morland, 2 Lee, 123, 125. 
499; Slratton v. Linton, 31 L. J. (c) ] Wms.Exors.p.423,8thed. 

(P. M. & A.) 48. {d) 20 & 21 Vict. c. 77, s. 73. 
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In case none of the next of kin take out administration, it 
may, by custom, be granted to a creditor of the deceased 
intestate, upon the ground that, until administration is taken 
out, the creditor cannot obtain payment of his debt (e). But 
administration cannot be granted to creditors of a deceased 
^seaman or mariaer (/). 

In case a person dies intestate without leaving a husband 
or widow or any kindred, the Crown becomes entitled to the 
whole of his or her property, subject to the payment of the 
debts, &c. ; and by Statute 15 Yict. o. 3, the solicitor of the 
Treasury is now entitled to administration as nominee of the 
Crown. Formerly, it seems, the ordinary might have seized 
the personal estate and disposed of it in pios usus (g). 

In case there be no next of kin, and no creditor, who is 
willing to take out admiaistration, the Court may grant 
administration to any person at its discretion ; but it seems 
that it is usual in these cases for the Court merely to grant 
" letters ad colligendum bona defuncti," i. e. to gather in the 
goods of the deceased and to keep them safely to abide the 
direction of the Court {h). The person to whom this grant 
-is made is not an administrator, he is merely the agent of the 
Court, and accordingly does not succeed to the rights of the 
deceased. 

Special administrators. 

The general rule is that the administration statutes («) do 
not apply to special administrations, and therefore the 
Court is free to use its own discretion in selecting special 
administrators, though, as a general rule, it will exercise this 
discretion in accordance with the principles already laid 
down(y). 

(e) 1 Wms. Exors. p. 446, Stlied, (h) 1 Wms. Exors. p. 451 , 8tli ed. 

(/) 11 Geo. rV. & 1 Wffl. rV. (i) 31 Edw. III. c. 11, and 

p. 20, s. 64. 21 Hen. VIII. c. 5. 

{g) 2 Bl. Com. p. 505. U) Supra, pp. 85 et seg. 
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To this general rule there is the following exception. 

The administration statutes do apply to administrations de 
bonis lion to this extent, that if any persons, loho were ne-xt of 
kin of the intestate at the time of his death, are living at thp 
death of the administrator, they ■wiU. be entitled under th^ 
administration statutes to a grant of administration de bonis non 
in preference to the representatires of the deceased adminis- 
trator, and to the representatives of any other persons who were 
.next of kia of the intestate at the death of the intestate. (A). 

A recent statute (/) has provided that, where general 
.administration has been granted, and twelve months after 
the death of the intestate the administrator is residing out of 
the jurisdiction of the Court, the Court may grant special 
administration to any of the next of kin, or. to any creditor, 
who has made an affidavit that he has a claim against the 
estate, such administration being limited to the satisfaction 
of such claim. - 

It must be observed that where a person, domiciled (»«) in 
a foreign country, or in any part of the Queen's dominions 
out of England, dies intestate leaving personal estate. in 
JEngland, administration must be taken out in England as 
well as in the country of domicil. In such cases, the rule 
seems to be, that if the person applying for administration 
has already obtained a grant in the proper court of the 
country of domicil, the Probate Division will grant adminis- 
tration to such person, i. e., it wiQ follow the grant of the 
foreign court ; but if an original administration be appHed 
for in England, then, whethei; the deceased be a British 

{h) IWms. Bxors.p.481,8thed. home, then the countiy where .h's 

[1) 21 & 22 Viot. 0. 95, s. 18. was born, or which was the do- 

(m) A person's domicil is the micil of his parents, ■wiU be his 

place where he makes his home, domicil. (Foote, Private Int. 

but, if it does not appear that he Juris, p. 9 ; 2 Wms. Exorsi 

has made any particular place his p. 1523, 8th ed.) 
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Sutject or an alien, since in either event the distribution of 
Ms personal property must be regulated according to the law 
of his domioil at the time of his death («), it appears to be a 
necessary consequence that the grant should be made to the 
person entitled to the personal estate according to the law of 
such domicil (o). 

it has been provided by a recent Act {p), that when a 
subject of a foreign state shaU die within her Majesty's 
dominions, and there shall be no person present at the time 
of such death who shall be lawfully entitled to administer 
the estate of such deceased person, it shall be lawful for the 
consul, vice-consul, or consular agent of such foreign state to 
take possession, and have the custody of the personal property 
of the deceased, and to apply the same in payment of his or 
her debts and funeral expenses, and to retain the surplus for 
the benefit of the persons entitled thereto ; but such consul, 
&c., shall immediately apply for, and shall be entitled to 
obtain from the proper court, letters of administration of the 
effects of such deceased person, limited in such manner and 
for such time as to such court shall seem fit [q) ; but this Act 
only applies to the subjects of those foreign states with whom 
a convention may have been made by her Majesty, whereby 
her Majesty's consuls or vice-consuls in such foreign state 
shall receive the like powers and authorities {q). 



Section III. — The Appointment of the Administrator. 

Pormerly the Ecclesiastical Courts had exclusive jurisdic- 
tion respecting grants of letters of admiaistration, and, as a 
general rule, the person wishing to be appointed administrator 
must have applied to the court of the ordinary of the place 
wherein the deceased dwelt («. e., the bishop of the diocese,' 

{n) Seepost, p. 119. (p) 24 & 25 Vict. c. 121. 

• (o)~ 1 Wms. Exors.p. 436, Stlied. [q) Sect. 4, 
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or, if the place were ■within a Peculiar (r), the special ordi- 
nary of the Peciiliar), who alone had authority to make the 
grant. But if the deceased at the time of his death had effects 
to the value of one hundred shillings (called bona notaUlia) 
within some other diocese or peculiar than that in which he 
died, the grant of administration must have been made by 
the archbishop of the province by way of special prerogative, 
whence the Courts of the Archbishops, in which such grants 
were made, were called the Prerogative Courts of Canterbury 
and York. Again, if the deceased left hona notahilia in two 
dioceses of one province, and in two of the other, a grant 
must have been made by the Prerogative Court of each 
province; or if he left bona notahilia in two dioceses of the 
Province of York, and in one diocese of that of Canterbury 
(or vice versd), a grant must have been made by the Preroga- 
tive Court of York, and by that of the ordinary of the 
diocese in the Province of Canterbury (or itice versd) (s). 

These distiuctions were, however, aboHshed by the Court 
of Probate Act, 1857 (t), whereby, as we have seen (m), the 
jurisdiction of the Ecclesiastical Courts in matters of wills 
and admiaistrations was transferred to the Court of Probate,, 
and thenceforth a grant of admiaistration has comprised all 
the personal estate of the deceased, no matter in how many 
different parts of the country it may have been at the time of 
the owner's death. 

As we have also seen (x), the jurisdiction of the Court of 
Probate was, by the Judicature Act, 1873 (y), assigned and 
is now vested in the Probate, Divorce, and Admiralty Division 
of the High Court of Justice, usually called for the sake of 

(r) /. e., certain districts wHcli seq., 8th ed. 
are exempt from the jurisdiction (<) 20 & 21 Yict. c. 77, s. 4, 

of the ordinary of the diocese are (u) Supra, p. 19. 

called Peculiars. (x) Ibid. 

(«) 1 Wms. Bxbrs. pp. 292 et {y) 36 & 37 Vict. c. 66, as. 3, 34. 
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brevity, in matters relatiag to ■wills and administrations, 
" the Probate Division." 

. Application for a grant of admiaisfcration may be made, in 
all cases, to tbe Principal Eicgistry of tbe Probate Division (2) 
at Somerset House, London ; but in case tbe intestate bad' a 
fixed place of abode witbin tbe district of one of tbe District 
Registries wbicb bave been estabHsbed in different parts of 
tbe country, tbe application may be made to tbe Registry of 
sucb district (a). 

Tbe person applying for a grant of administration is, ia tbe 
first place, required to pay a certain duty {h) and to make 
an affidavit in tbe following form : — 

In the High. Court of Justice. 

Probate, Divorce, and Admiralty Division (Probate). 

The Principal Eegistry, 
In the goods of A. B., deceased. 

I, 0. D., of , in the county of , make oath and say [or 

solemnly, sincerely, and truly declare and affirm, according to the form 
of words prescribed by the statute applicable to the particular case'] 
that A. B., late of , deceased, died intestate, a bachelor, without 

parent, brother or sister, uncle or aunt, nephew or niece [or as the case 
may be], and that I am the lawful cousin-german [or as the case may 
be] ; that I will faithfully administer the personal estate and effects of 
the said deceased, by paying his just debts and distributing the residue 
of his said estate and effects according to law ; that I wiU exhibit a 
true and perfect inventory of all a,nd singular the said estate and effects 
and render a just and true account thereof, whenever required by law so 
to do ; that the said deceased died at , on the day of , 18 ; 
and that the whole of the personal estate and effects of the said 
deceased does not amount in value to the sum of pounds, to the 

best of my knowledge, information, and belief. 

(Signed) CD. 

Sworn at , on the day of , 18 . 

Before me, X. T. 

(^Person authorized to administer oaths under the Act.) 

He is also required to enter iato a bond called tbe adminis- 
tration bond. 

(z) 20 & 21 Vict. c. 77, s. 59. (b) See Appendix. 
(a) Sect. 46. 
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By a statute of the reign of Henry VIII. (h) the ordinaries 
were directed "to take surety of him or them" to whoni 
administration was granted ; and hy 22 & 23 Car. II. c. 10, 
s. 1, it was provided that they should "take sufficient bonds, 
with two or more ahle sureties " of the administrator that he 
would duly administer the estate. These provisions as to 
security were repealed by the Court of Probate Act, 1857 (c), 
which provides (d) that " every person to whom any grant of 
administration shall be committed' shall give bond to the 
judge of the Court of Probate to enure for the benefit of the 
judge for the time being, and, if the Court of Probate, or (in 
the case of a grant from a district registrar) the district 
registrar, shall require, with one or more surety or sureties, 
conditioned for duly coUectiag, getting in, and administering 
the personal estate of the deceased, which bond shall be ia 
such form as the judge shall from time to time by any 
general or special order direct ; provided, that it shall not be 
necessary for the solicitor for the affairs of the Treasury, or 
the solicitor of the Duchy of Lancaster, applying for or 
obtaining administration to the use and benefit of her Majesty 
to give any such bond as aforesaid." In the absence of any 
special direction that it shall be of less amount, the penalty* 
of the bond is double the amount under which the estate and 
effects are sworn (e). 

The grant of letters of administration is made in the 

following form : — 

In Her Majesty's High. Court of Justice. 

Be it known that at the date hereunder written, letters of administra- 
tion of the personal estate of A. B., late of , deceased, who died 
on > 18 , at , intestate, were granted by her Majesty's 
High Court of Justice at the Principal Eegistry of the Probate Divi- 
sion thereof, to 0. D., the lawful widow and relict [or as the case may 

{b} 21 Hen. VIII. c. 5, s. 3. {d) Sect. 81. 

(c) 20 & 21 Vict. 0. 77, s. 80. (e) Sect. 82. 
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said intestate, si 
3ter the same. 
Dated tlie day of 



6c] of the said intestate, she having been first sworn well and f aithfuUy 
to administer the same. 



(Signed) E. F., 

Registrar. 

Special administration is obtained in the same manner, 
except that the grant specifies that the administration is 
granted for a certain time, or is to relate only to a certain 
portion of the personal estate, as the case may he, and the 
affidavit and grant will be modified so as to be in accordance 
with the facts of the case. Thus, in the case of administra- 
tion de bonis non, the grant is made " of the personal estate 
of A. B., late of , in the county of , deceased, 

who died on the day of , 18 , at , intestate, 

kft unadministered by C. D.," &c. 

Some special provisions have been made by various statutes 
m cases where the deceased intestate was a seaman or marine, 
or a soldier. By 11 Geo. IV. & 1 WOl. IV. c. 20, s. 56, 
the wages, prize-money, &c., of a petty officer, seaman, non- 
commissioned officer of marines, or marine, who dies intestate 
are to be paid to his representatives only upon administration 
being obtained in the manner prescribed in that Act, and the 
Act makes some special regulations with respect to the 
granting of administration in such cases ; the object being to 
prevent fraud ; and where a sum not exceeding 50/. is due to 
the deceased in respect of prize-money or pensions, 11 Geo. 
IV. & 1 "Will. IV. c. 41, provides that such sum may be 
paid to the representatives of the deceased, although no 
administration has been obtained by them. Where the 
deceased was a soldier, prize-money due to him, not exceeding 
50/., is, by 3 & 4 WiU. IV. c. 53, s. 25, made payable to his 
representatives without administration being obtained, and by 
sect. 26 a similar provision is made in the case of foreigners 
in the pay of the English Crown ; and 36 & 37 Vict. o. 57, 

p. H 
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s. 15, makes grant of administration unnecessary before pay- 
ment of the residue of the estates of officers and soldiers to 
their representatiTes, in case such residue does not exceed 
100^. 



Section IV. — The Rights and Obligations of the Adminis- 
trator. 

The rights and obligations of the administrator may he 
conveniently discussed under two heads — (A) Eights and 
obligations vested in or binding upon the administrator by 
reason of his being regarded by law as the representative of 
the intestate ; and (B) rights and obligations vested in or 
binding upon the administrator by reason of his being 
regarded by law as a trustee of the personal estate of the 
intestate for the benefit of the creditors and next of kin of 
the intestate. 

A. Rights and Obligations of the Administrator as Repre- 
sentative of the Intestate. 

The Court of Probate Act, 1858, provides (e) that " from 
and after the decease of any person dying intestate, and 
until letters of administration shall be granted in respect of 
his estate and effects, the personal estate and effects of such 
deceased person shall be vested in the judge of the Court of 
Probate for the time being, in the same manner and to the 
Same extent as heretofore they vested in the ordinary." We 
have seen (/), that only the goods and chattels which were 
ia the possession of the deceased at his death vested in the 
ordinary: all choses in action were, and still seem to be, in 
abeyance until the appointment of an administrator. The 
jurisdiction of the Court of Probate has been transferred to 
the Probate Division of the High Court, and such personal 

. (e) 21 & 22 Vict. o. 95, s. 19. (/) Supra, p. 18. 
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estate as formerly vested in the judge of the Court of 
Probate prohably now vests in the President of the Probate 
Division (g). After 31 Edw. III. st. 1, c. 11, the ordinary 
had no jurisdiction to administer the estate himself, he 
merely had the power of appointing an administrator; he 
did not, therefore, succeed to the rights of the deceased over 
the goods and chattels, but seems rather to have occupied the 
position of a guardian or custodian of them until such time 
as letters of administration could be granted ; and this seems 
to be the position of the President of the Probate Division, or 
other judge iu whom the property now vests (h). 

But, although the rights of the intestate do not vest in the 
administrator until the grant of administration, yet, for some 
particular purposes, the grant is deemed to relate back to the 
death of the intestate, so as to enable the admiaistrator to 
bring actions in respect of, or otherwise to acquire the benefit 
of, transactions relating to the personal estate which may have 
occurred between the date of the death and that of the grant 
of administration (i). Thus, the administrator may bring an 
action against a person who has taken possession of and 
carried away the goods of the intestate after the death, 
although he has restored them and ceased to hold them before 
ihe grant of administration, so that there would have been no 
ground of action if "the grant had not related back to the 
death of the intestate (k) ; so he may sue on a contract made 
by a person on behalf of the estate during the interval 
between the death and the grant of administration (l). 

Upon letters of administration being granted, all the rights 
which constitute the personal estate {m) of the deceased become 

(^) 36 & 37 Vict. c. 66, ss. 16, 34. (i) lWms.Exors.p.638,8tlied. 

{h) There seems some doubt as (h) Foster v. Bates, 12 M. & W. 

to tlie judge of tte Higii Court in 226. 

■whom the property vests. See {!) Bodger v. Areh, 10 Ex. 333. 

Wms. Personal Prop. p. 463, (m) See«Mj)ra, Pt. n.,Ch.ap. II. 
13th ed. 

h2 
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vested in the administrator, and all the obligations which 
bind the personal representatives (n) of the deceased become 
binding upon the administrator. To the extent of these 
rights and obligations the administrator becomes clothed with 
the legal persona of the deceased, or, in the language of 
English law, becomes the representative of the deceased. 

Accordingly, as a general rule the administrator has the same 
power of dealing with the personal estate as if he were both legal 
and beneficial owner (o) . Thus, at common law, it has been laid 
down that a sale of part of the goods by the administrator for 
the purpose of paying his own private debts, would be vahd ; 
that is, the sale could not be impeached as agaiast the pur- 
chaser (o), although (as we shall presently see) the adminis- 
trator would be personally liable to the creditors or next of 
kin of the deceased for the money so misapplied. The only 
exception to this general rule seems to be that dealings with 
the personal estate for an improper purpose, where not only 
the administrator but also the person with whom he deals is 
aware of the improper object of the transaction, are invahd as 
against the creditors or next of kin of the deceased, and in 
case of a sale the goods can be followed into the hands of the 
purchaser (p). 

As regards the obligations to which the administrator 
becomes subject, he is, prima facie, bound to discharge them ; 
but in case the personal estate be insufficient for the purpose 
he does not become liable to make good the deficiency out of 
his own private estate. It seems always to have been an 
established rule of English law that the administrator is bound 
by the obligations of the deceased only so far as the personal 
estate will enable him to satisfy them. In other words, 
the legal persona of the administrator as representative of the 
deceased is always kept distinct from his own private legal 

(n) Sees«f)ra,Pt.n.,C}iap.IlL (p) 2Wms.Exors.p.939,8thed. 

(o) 2Wms.Exors.p.936,8thed. 
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persona; tlie goods of the deceased in the hands of the 
administrator cannot be seized by private creditors of the 
administrator, nor can the administrator's own goods 
he seized by creditors of the deceased (except in some 
cases where the goods have been mixed and those of the 
deceased cannot be identified) ; so, before the Act for the 
abolition of forfeiture for treason and felony {q), if an ad- 
ministrator were attainted of treason or felony his own goods 
would be forfeited, but not those which he held as administra- 
tor ; and although, by reason of the attainder, he would have 
been disabled from suing propria jure, yet he could still have 
maintained an action as administrator (r). 

Where two or more administrators are appointed they are 
regarded in law as but one person, and in consequence the 
acts of any one of them, in respect of the administration of the 
efEects, are deemed to be the acts of all. Hence a release of 
a debt by one is valid and binds the others ; so, the sale or 
gift by one of the goods and chattels is the sale or gift of 
them all (s). But all co-administrators must join in bringing 
actions, and all must be joined as defendants where an action 
is brought against them (t). 

B. Bights and Obligations of the Administrator as Trustee 
for the Creditors and Next of Kin of the Intestate. 

Although the administrator, as representative of the de- 
ceased, has vested in him an almost unlimited power of 
dealing with the personal estate as he pleases, yet he is 
accountable, as trustee, to the creditors and next of Mn of 
the deceased for the manner in which he exercises that 
power. He ought to exercise it only for the purpose of duly 
administering the estate, i.e., (1) realizing the estate, (2) dis- 

(g) 33 & 34 Yict. c. 23. (s) 2 Wms. Exors. p. 950, Sth ed. 

(r) lWms.Exors.p.643,8tlied. («) Hid. 
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eharging obligations, and (3) distributing the residue of the 
estate amongst tbe next of kin of the deceased. 
We will deal with each of these heads separately. 

I. Realization of the estate. 

The administrator must coUect the effects of the deceased, 
and as soon as possible sell aU such property as may be of a 
wasting or perishable nature ; he must call in debts and 
enforce other rights in personam, that is, he must turn all 
choses in action into cJioses in possession. Generally speaking, 
he must sell all the goods and chattels which come into his 
possession, in order to pay debts and distribute the residue, 
but this is not necessary, as regards the residue, if the next 
bf kiu agree among themselves to take it in specie with the 
consent of the administrator. The money and other choses in 
possession which come into the hands of the administrator 
directly, or as the result of the realization, together with the 
value of such as would have come into his possession if he 
had used reasonable diligence, constitute what are called the 
personal assets of the intestate, that is, the whole of the pro- 
perty available for the discharge of debts or other obligations 
of the intestate. In realiziag the estate, the administrator is 
only personally liable to make good losses caused by his own 
negligence or other default, e. g., if through unnecessary 
delay in bringing an action a debt becomes barred by the 
Statute of Limitations {ii), and so is lost to the estate, he 
must make good the loss ; but he is not liable for losses 
■«Fhich he could not, with reasonable care and diligence, have 
prevented, as when a debtor to the estate becomes bankrupt, 
and so only a small percentage of the debt is paid over to 
the administrator. 

After the estate is realized, he is personally liable to the 
extent of the assets ; so if any of them be lost through his 

(m) 2 Wms. Exors. p. 1804, 8tli ed. 
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negligence or maladministration, or if he misapplies or wastes 
them in any manner, he wiR be boimd to make good the loss. 
. In all such cases, where an administrator causes loss to the 
estate he is administering, he is, in technical language, said 
to be guilty of a devastavit. 

II. Discharge of obligations. 

Before discharging any obligation the administrator must 
require reasonable proof of its existence, and, if such proof be 
not produced, he must refuse to discharge the obligation. 
In such a case he wiU be entitled to pay, out of the assets, 
the expenses of defending an action brought to establish the 
obligation, although it may happen that the action is decided 
against him. On the other hand, if he discharges a supposed 
obligation without requiring reasonable proof, and it subse- 
quently -appears that the obligation did not exist, he will be 
guilty of a devastant (w), and therefore personally liable to 
make good any loss thereby occasioned to the personal estate. 
It has, however, been decided that an administrator is jus- 
tified in paying a debt barred by the Statute of Limitations, 
although it is discretionary with him whether he pays it or 
not (»). 

The discharge of an obligation may require the expenditure 
of money by the administrator, or it may merely require the 
doing of some act, as the dehvery of goods sold by the intes- 
tate, or bailed with him. Of course, the administrator must 
duly discharge all obligations of the latter class, but 'prima 
facie he is only bound to discharge those of the former class, 
so far as the personal assets will enable him to do so. 

When the discharge of an obligation requires the payment 
of a certain liquidated sum of money, the obligation is called a 
debt, and some special rules have been established respecting 
the discharge of this kind of obligation to which we must 
now briefly refer. 

{w) 2 Wms, Exors. p. 1809, (a;) Lowia v. Rvmney, L. E. 4 

8th ed. Eq. Oa. 45]. 
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In paying the deMs of the deceased the administrator must 
ohserve the rules of priority established by law. 

In case the assets are not sufficient to pay all the debts of 
the deceased, certain creditors are entitled to be paid in pre- 
ference to other creditors, and it may, therefore, happen that 
some will be paid in full, while others receive nothing. Now, 
provided the administrator observes the rules of priority in 
paying debts, he will, in such a case, be under no personal 
liability to the unpaid creditors, after the assets are exhausted 
in paying the creditors who have priority. And if the un- 
paid creditors sue him he merely has to prove that he has 
fully administered the estate, i.e., that he has disposed of aU 
the assets in paying debts entitled to priority — called a plea 
of pkne adminktravit ; and upon this plea the creditors are 
only entitled to a judgment that they shall be paid out of 
any future assets that may come into the administrator's 
hands; which judgment is called a judgment of assets in 
futwo or quando acoiderint. But if, on the other hand, the 
administrator neglects to observe the rules of priority, and, 
after the assets are exhausted, a creditor who is entitled to be 
paid in priority to the others remains unpaid, the adminis- 
trator will be liable to pay such creditor out of his private 
estate, for the plea plene administramt will be of no avail 
unless debts have been paid in due order of priority. 

The following is the order of priority to be observed by 
the administrator in paying debts (y) : — 

(1) Necessary funeral expenses. 

(2) Expenses incurred in taking out letters of adminiBtra- 
tion, and other expenses of administration. 

(3) Debts due to the Crown by record or specialty. 

(4) Debts to which particular statutes give priority. 

The principal seem to be, money due from a deceased over- 
seer which he had received by virtue of his ofSee (17 Geo. II.: 

(y) See 2 Wms. Exors. pp. 992 et'seq., 8th ed. 
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0. 38, s. 3) ; money due from a deceased person whicli he had 
received as officer of a friendly society (33 Geo. III. c. 54, 
s. 10 ; 38 & 39 Vict. c. 60, s. 15, suh-s. 7) ; regimental debts 
of deceased officers and soldiers (26 & 27 Viet. c. 57). 
. (5) Debts of record. These have priority inter se as 
follows : — 

(i) Judgments of courts of record, including registered 
decrees, orders of a court of equity or bankruptcy, and 
other orders having the operation of a final judg- 
ment (s) . 
(ii) Eecognizances, and, at one time statutes Merchant and 
Staple; but statutes Merchant and Staple are now 
obsolete. 

(6) Debts due to the Crown on simple contract (a). 

(7) All other debts, whether by simple contract or by 
specialty {i.e. secured by deed), are payable in equal degree. 
This has been the law since 32 & 33 Vict. c. 46 ; before that 
Act specialty debts had priority over those by simple con- 
tract. 

If, however, a debt was due from the deceased to the ad- 
ministrator, the administrator has the right to pay himself 
before he pays other debts in the same degree as his own. 

Amongst creditors in equal degree, he who first obtains 
judgment for his debt wiU be entitled to be paid first, and 
the administrator cannot resist the action on the ground that 
there will be nothing left for the other creditors in that 
degree ; but he may resist it on the ground that there is not 
enough to pay a creditor of higher degree. And this defence 
he is bound to make if he have notice that a higher debt is 
outstanding; otherwise, on deficiency of assets, he must 
answer for such debt out of his own estate {b), for in such 
cases the law treats the omission to resist the action as an 

(z) 23 & 24 Viot. 0. 38, S..5. (b) 2 Steph. Com. p. 218, lOth, 

.(o) ,2 Wms. Exors. p. 997, Stlied. ed. 
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admisdon by tlie administrator that lie has sufficient assets to 
satisfy both debts, and this presumption the administrator 
■will not be allowed to rebut by proving that in fact he had 
only sufficient to pay the inferior debt (c). 

In other cases, also, the administrator may become per- 
sonally liable to satisfy debts, when the assets are insufficient 
to pay them, by an admission of assets m. excess of those which 
actually came into his hands. It seems that any words or 
conduct of the administrator, which would reasonably have 
the effect of leading creditors to presume that he had sufficient 
assets to satisfy their debts, wall amount to an admission of 
assets [d). 

We have seen that the admiaistrator is personally liable 
for the discharge of the obligations to the extent of the personal 
assets. If therefore, after paying all debts of which he had 
notice, he distributes the residue of the assets amongst the 
next of kin, and subsequently a creditor, of whose claim he 
was ignorant, demands payment of a debt, the administrator 
will be liable to pay it out of his own estate, although in this 
Case he will have a right to compel the next of kin to refund 
the amoxmt which he has been obliged to [pay to the credi- 
tor (e). But by a statute of the present reign (/) it is 
provided that where an administrator shall have given notice, 
such as would have formerly been given by the Court of 
Chancery (and now by the Chancery Division) in an adminis- 
tration action, for creditors to send in their claims, he shall, 
after the expiration of the time named in such notice for the 
sendiag in of claims, be at liberty to distribute the residue, 
and shall not be liable, as to the assets so distributed, to any 
person of whose claim he had no notice at the time of distri- 
bution. But any creditor or claimant may follow the assets 

(c) 2 Wms. Exors. p. 2058, (e) March v. Russell, 3 My. & 

8tli ed. Or. 31. 

{d) Ibid. p. 2059. (/) 22 & 23 Vict. c. 35, s. 29. 
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into the hands of the persons to whom they have been dis- 
tributed. The Court of Chancery usually required such 
notice to be given by advertisement in the London Gazette, 
and generally in the Times newspaper, or, where the deceased 
had been resident in the country, in some newspaper circulat- 
ing in that neighbourhood {g), but if there be any reasonable 
ground for supposing that any persons having claims upon 
the estate are residing in a foreign country or in one of the 
colonies, the notice should also be advertised ia such foreign 
country or colony {Ji). 

The statute last referred to (i) also protects admiaistrators 
from aU. liability in respect of the rents or covenants in a 
lease or agreement for a lease granted or assigned to or made 
with the iatestate, and in respect of rent or covenants contained 
in any conveyance on chief rent or rent-charge, or agreement 
for such conveyance, granted to or made with the intestate, 
after such lease, or agreement, or the property contained in 
the conveyance, shall have been assigned, or conveyed to a 
purchaser ; provided the administrator has satisfied all liabili- 
ties which accrued due up to the time of such assignment or 
conveyance, and has set apart a sufficient sum to answer any 
future claims which may be made in respect of any " fixed 
and ascertaiaed sum " covenanted or agreed to be laid out on 
the leasehold or other property, although the time for laying 
out the same may not have arrived [k) . 

The administrator will of course become personally liable 
if he chooses to promise to " answer damages out of his own 
estate " provided such promise and the consideration for it be 
m writing, signed by the administrator or his agent (/). 

In case the intestate dies insolvent, any creditor, whose 

{g) Wood V. WeigUman, L. E. (i) 22 & 23 Viot. c. 35. 

13 Eq. 434. {K) Sects. 27, 28. 

{h) Newton v. Sherry, 1 C. P. D. {I) 29 Oar. II. c. 3, s. 4; Anson, 

246. Contracts, p. 60, 6th ed. 
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debt would have been suflBcient to support a bankruptcy peti- 
tion against tbe intestate had he lived, may present a petition 
for the administration of the estate according to the law of 
bankruptcy («) ; and unless the Court is satisfied that there is 
a reasonable probability that the estate will be sufficient for 
the payment of the debts, an order for the administration ia 
bankruptcy may be made (w). After notice of the presenta- 
tion of the petition no payment or transfer of property made 
by the administrator will operate as a discharge to him " as 
between him and the official receiver," but any payment made 
or act done in good faith by the administrator before notice of 
the petition is valid (o). 

Upon the order being made for the administration of the 
estate in bankruptcy, all the property of the intestate will vest 
in the " official receiver of the Court, as trustee thereof) and 
he shall forthwith proceed to realize and distribute the same 
in accordance with provision of " the Bankruptcy Act [p). 

III. Distribution of the Residue. 

After paying the debts and discharging the other obh- 
gations which are binding upon biTn as administrator, and 
after deducting any expenses which he may have paid out 
of his own pocket {q) in administering the estate, the admi- 
nistrator is required by the Statutes of Distribution (passed 
in the reigns of Charles II. and James II. (r)), to distribute 
the residue of the assets amongst the children or other 
next of kin of the intestate in the manner provided by those 
statutes. 

We must, therefore, attempt to explain the provisions of 

(to) Bankruptcy Act, 1883 (46 & allowed to make any profit for 

47 Vict. c. 52), s. 125, sub-s. 1. Mmself out of the estate, there- 

(n) Sub-sect. 2. fore be cannot cbarge for bis time 

(o) Sub-sect. 9. and work in administering. 

[■p) Sub-sect. 5. (r) 22 & 23 Car, 11. c. 10, and 

(g) The administrator is not 1 Jac. 11. c. 17. 
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these statutes, so far as they relate to the distrihution of the 
residue, and, in order to do so with as much clearness as 
possible, it mil he better to give the effect of these provisions 
in the form of rules, than to take each section in order and 
•write a commentary upon it. The section of the statutes, or 
the decision of the Courts in construing the statutes, upon 
which each rule is founded, will be referred to in the notes. 

A. Where the intestate teas a male. 

1. If the intestate leave a widow and children or other 
descendants, the widow will be entitled to one third of the 
residue, and the children or other descendants to the remain- 
iug two thirds (s). 

It may happen, however, that the widow's right to her 
third has been taken from her, or as it is said, barred, by a 
provision in her marriage settlement (t), or otherwise, and in 
this case the children or descendants will be entitled to the 
whole of the residue. 

The share of the residue to which the children or other 
descendants are entitled is divisible amongst them in the 
following manner, no distinction being made between males and 
females : — 

(1) If the intestate leave children living, and there be no 
issue living of children who died in his lifetime, the children 
will aU. be entitled to equal shares («). Or, as it is said, they 
take per capita, that is, they are entitled to equal shares in 
their own right, and not as representing another person. 

But the statute expressly provides (x) that if any child 
shall have any estate by the settlement of the intestate, or 
shall have been advanced by him by a portion or portions 
during his life, such child shall only receive so much of the 

(s) Car. n. s. 5. (m) Car. 11. s. 5. 

(«) Buckingham Y.Brury,^^^. {x) Ibid. 

P. C. 492. 
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residue as will, when added to the value of the estate oi" 
portion abeady received, make his or her actual share of the 
intestate's property equal (as nearly as can he estimated) to 
the share of each of the other children. This is called, hring- 
ing the share of such child into " hotchpot." This provision, 
however, expressly excepts the case of the heir-at-law ac- 
quiring any land of the intestate hy descent or otherwise ; 
under such circumstances, therefore, the heir-at-law is entitled 
to an equal share of the residue with the other children, in 
addition to the land so acquired. 

(2) If the intestate leave children Kving, and there be ako 
issue living of children who died in his lifetime, the issue of 
each deceased child will he entitled to the share which their 
parent would have taken had he (or she) lived (z). 

In this case the issue are said to take per stirpes, that is, 
they do not take in their own right as next of kin of the 
intestate, hut as representing their deceased parent. 

E.g., A. has three children, B., C, and D., of whom B. and 
C. die iu the lifetime of A., B. leaving two children and C. 
four. A. dies intestate, and the residue divisible amongst his 
descendants is 600^. : the 600/. must be divided iato three 
equal parts of 200/. each, one of which must be given to D., 
one to B.'s children, and one to C's children. Thus B.'s 
children get 100/. each, and C's 60/. each. 

(3) If at the death of the intestate there be no children 
living, but only issue of deceased children, such issue will be 
entitled to take^er stirpes (a). 

JE.g., A. has three children, B., C, and D., who all die in his 

lifetime, B. leaving one child, C. leaving two children, and D. 

leaving four. A. dies iutestate, and his residue divisible 

(z) Car. II. s. 5. where it is laid down that if all the 

(a) Car. II. s. 5, as construed issue claim in their own right, e. jr., 

in Ee Boss's Trusts, L. E. 13 Eq. aU are grandchildren, they taie 

286 ; and Me Natt, 37 Oh. D. 517. per capita, appears to be no longer 

The contrary construction given law. 

in 2 Wms. Exors. p. 1503, 8th ed., 
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amongst descendants is 600^. The 600^. must be divided into 
three equal shares, and B.'s child will be entitled to one, O.'s 
two children to another, and D.'s four children to the third; 
thus O.'s children get 100^. each, and D.'s children 501 each. 
Again, suppose B.'s child, whom we will call X., had also died 
before A. leaving two cMldren; ia this case X.'s children would 
be entitled to their parents' share, and each would get 100^. (c). 

2. If the intestate leave children or other descendants but 
no widow, the children or other descendants wUl be entitled 
to the whole residue (d), and it will be divisible amongst them 
in the manner already explained. 

3. If the intestate leave a widow, but no children or other 
descendants, the widow will be entitled to one half of the 
residue, and the next of kin will be entitled to the other 
half (e) ; but if the intestate leave no next of kin the Crown 
wiU be entitled to the other half (/). 

The order in which the next of kin are entitled will be 
explained in the next rule. 

4. If the intestate leave neither widow nor descendants his 
kindred in the ascending and collateral lines will be entitled 
to the whole of the residue {g) in the following order, iio 
distinction being made heticeen males and females or between the 
whole blood and half blood {h) , except in the one case of the 
father being preferred to the mother. 

(1) The father of the intestate, if living, will be entitled to 
the whole residue. This is the only exception to the rule that 
males are not to be preferred to females. 

(2) If the father of the intestate be dead and his mother 

be living, then 

(c) According to the construe- children would have taken one 

tion adopted in- 2 Wms. Exors. p. each, and X.'s two children would 

1503, 8th ed. (see note (a) on the have divided the remaiaing share 

preceding page), the 600?. would between them, 

have been divided into seven equal (d) Oar. II. s. 5. 

shares, and, in the first example, (e) Ibid. s. 6. 

each of A.'s grandchildren would (/) Cave v. Boherts, 8 Sim. 214. 



have taken one ; in the second {§) Car, II. s. 7. 

example, the six surviving grand- {h) Smith v. Tracy, 1 Mod. 209 
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(a) If the intestate leave no brothers or sisters, or children of 
brothers or sisters, the mother mil be entitled to the whole 
residue. 

(b) If the intestate leave brothers or sisters, but no children 
of brothers or sisters who died in his lifetime, the mother and 
brothers or sisters are entitled to equal shares of the 
residue («). 

^.g., A. dies intestate, leaving his mother, two brothers and 
a sister, but no nearer relations surviving. The residue must 
be divided into four equal shares, and the mother, two 
brothers, and sister each take one. 

(c) If the intestate leave brothers or sisters and also children 
of brothers or sisters who died during his lifetime, the children 
of each of the deceased brothers or sisters will be entitled to 
the share which their deceased parent would have taken had 
he (or she) lived (?). 

JS.ff., A. dies intestate, leaving his mother, a brother, a 
sister, and two children of a deceased brother, but no nearer 
relations, surviving. The residue must be divided into four 
equal shares ; the mother takes one, the brother another, the 
sister another, and the two children of the deceased brother 
the remaining share, which wiU. be divided between them 
equally. 

(d) If the intestate leave neither brothers nor sisters, but 
children of brothers or sisters who died during his lifetime, 
the mother will be entitled to the same share as she would 
have taken had there been brothers or sisters living {k). 

Thus, where an intestate left a widow and a mother and 
several nephews and nieces, the children of a deceased 
brother, it was held that the residue was divisible into four 
equal parts, two of which were to be given to the widow 
(being her half share of the residue) {I), one to the mother, 

(i) Jac. n. s. 7. 455. 

{k) Stanley v. Stanley, 1 Atk. (I) Supra, p. 111. 
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and one to the nephews and nieces, to be divided amongst 
them in equal shares {m). 

N.B. The rule that the issue shall represent their deceased 
ancestor only applies, amongst collateral relations, in the 
case of children of a deceased brother or sister («) ; for 
instance, grandchildren of a brother or sister would not be 
entitled to represent the brother or sister. 

(3) If the intestate leave neither father nor mother, but 
either brothers or sisters only, or brothers or sisters and also 
children of brothers or sisters who died in his lifetime, then, 

(a) The brothers or sisters will be entitled to the whole 
residue ra equal shares (o) if there be no children of deceased 
brothers or sisters ; 

(b) If there be children of deceased brothers or sisters, the 
children of each deceased brother or sister will be 'entitled to 
the share to which their parent would have been entitled had 
he (or she) lived (jo). 

N.B. If there be neither brother nor sister living at the 
death of the intestate, the children of a deceased brother or 
sister («'. e., the nephews and nieces of the intestate) are only 
entitled to a share in the residue imder the next rule. 

(4) If the intestate leave neither father, mother, sister, nor 
brother, then all persons who are in the nearest degree of 
kindred to the intestate, whether they be ascendants or col- 
laterals, and whether in the paternal or maternal line, will be 
entitled to the whole residue per capita ; but if there be only 
one person in the nearest degree he or she will take the 
whole residue {q). 

(m) Stanley v. Stanley, 1 Atk. and grandmothers, althougt both 

465. classes are in the same degree; 

(m) Car. 11. s. 7. Evehjn v. Evelyn, 3 Atk. 762, and 

(o) It -was decided as early cases there cited, 
as 1686 that brothers and sisters {p) Car. IT. ss. 6, 7. 

are preferred to grandfathers {g) Hid. 

P. 1 
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The manner of calculating the degrees of relationship has 
already been explained (r). 

The application of this rule may be illustrated thus : — ^A. 
dies intestate, and his only surviving relations are (1) a 
maternal great-grandfather, (2) a paternal great-grand- 
mother, (3) a paternal uncle, .(4) a maternal aimt, (5) a 
nephew, and (6) a niece. It will be seen by reference to the 
table given on p. 88, supra, that all these six persons are in 
the third degree of kiadred to the intestate, and, there being 
no surviving relations in either the first or second degree, the 
third degree is, under the circumstances, the nearest degree. 
The whole residue of A.'s estate must therefore be divided 
into six equal parts by A.'s administrator, and one part must 
be given to each of these six persons. 

A curious point arises where the only relations of an in- 
testate are his grandfather or grandmother and nephews or 
nieces. The grandfather being in the second degree and 
nephews and nieces in the third, it is obvious that, if rule (4) 
applies to this case, the grandfather will be entitled to the 
whole residue, to the total exclusion of the nephews and 
nieces, although, as we have seen (E. (2) (d)), nephews and 
nieces are entitled to share the residue with the mother of the 
intestate. It is clearly inconsistent with the policy of the 
law governing distribution that the nephews and nieces 
should thus be entirely excluded by the more remote, and 
entitled to share with the nearer, relation of the intestate ; 
and the inconsistency becomes still more glaring when we 
remember that, if the mother be living, the grandfather or 
grandmother wiU be entirely excluded from a share in the 
residue. The point seems never to have arisen in practice, 
nor to have been discussed by the text books (s), and must 
therefore be treated as doubtful ; it seems probable, however, 

(r) Supra, p. 84. (s) See note to Ohitty's Statutes, 

vol. ii. p. 858, 4tli ed. 
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that, if it should arise, it wiU be decided in favour of the 
nephews and nieces sharing the residue with the grandfather 
or grandmother. 

N.B. The rule that the issue of a deceased person shall 
represent their parent has no application amongst ascendants 
and collaterals, except in the cases already mentioned 
(RE. (2) (c), (3) (b)), where the children of a deceased 
brother or sister have the right to represent their parent (^). 

Thus, if A. die intestate leaving no relations except an 
uncle and the children of a deceased uncle, the uncle, being 
in a nearer degree than such children, will be entitled to the 
whole residue. 

(5) If the intestate leave no next of kin at all, the Crown 
win be entitled to the whole residue. 

The order in which ascendants and collaterals are entitled 
to distribution may be briefly summarized as follows : — 

1. The father. 

2. The mother, together with brothers and sisters and 
children of deceased brothers or sisters. 

3. Brothers and sisters, or brothers and sisters together 
with children of deceased brothers or sisters. 

4. Paternal or maternal grandfathers or grandmothers, 
[probably together with nephews and nieces, although in the 
third degree]. 

5. All relations in the third degree, i. e., great-grandfather 
or great-grandmother, uncles and aunts, nephews and nieces. 

6. AU relations in the fourth degree, i. e., great great 
grandfathers, great great grandmothers, great uncles, great 
aunts, great nephews, great nieces, and couslqs german. 

7. All relations in the fifth degree, and so on. 

(<) Oar. n. s. 7. 
i2 
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B. Where the Intestate was a Female. 

1. If the intestate had never been married, her next of kin 
in the ascending and collateral Hnes will be entitled to the 
whole residue, in the same manner as the next of kin of a 
male who dies without leaving a widow or descendants sur- 
viving are entitled to his residue. 

2. If the intestate had been married, the rules which regu- 
late the distribution of the residue depend upon the question 
whether she was a widow at the time of her death, or whether 
at that time she had a husband living. 

(1) If the iatestate was a widow, then, subject to the 
following exception, the same rules apply which have already 
been stated respecting the distribution of the residue of a 
male, who dies without leaving a widow surviving. 

Exception. — A child who has been advanced [y) by the 
intestate in her lifetime is not bound to bring the value of 
such advancement into hotchpot (s). 

Thus, where a widow settled 1,000^. upon her daughter 
and afterwards died intestate, leaving the daughter and two 
sons surviving, it was held that the daughter was entitled to 
an equal share of the residue with the two sons notwithstand- 
ing that she had already received 1,000/. {a). 

(2) If the intestate leave a husband surviving, the husband 
will be entitled to the whole residue (b). 

The husband is entitled to the residue jure niariti and not 
under the Statutes of Distribution. 

Where the marriage took place before the 1st January, 1883, 
aU. the choses in possession of the wife vested in the husband 

{y) See supra, p. 109. [a) Hid. 

(z) Holt V. Frederick, 2 P. Wms. (i) 29 Car. 11. c. 3, s. 25. 

356. 
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immediately the marriage was solemnized, unless, by statute 
or settlement, they were her separate property {c). If they 
were her separate property, the separate use was extinguished 
by the death of the wife and the right to the property imme- 
diately vested in the husband jure mariti (subject, of course, 
to the terms of any settlement), without the necessity of 
taking out administration to his wife's estate {d). It is con- 
ceived that the Married Women's Property Act, 1882 (e), has 
not altered the law in this respect. 

As regards choses in action which were not separate estate, 
unless the husband had reduced them into possession before 
the death of his wife, he had no legal claim to them until he 
had taken out administration ; and of course administration 
was necessary when they were her separate estate. Conse- 
quently, if a husband died before he had taken out adminis- 
tration, the old practice in the Ecclesiastical Courts was to 
grant administration to the next of kin of the wife, the Courts 
considering themselves bound to do so by the words of 
31 Edw. III. St. 1, c. 11 (/). But the courts of equity seem 
always to have regarded the husband as having a kind of 
vested interest in the choses in action of his wife from thei 
moment of her death, and accordingly they treated the next 
of kin of the wife to whom administration had been granted 
as merely trustees of the residue for the personal representa- 
tives of the deceased husband (g). And it now appears to be 
the established rule to grant administration, in such cases, to 
the personal representatives of the husband (A), upon the prin- 
ciple, already stated, that the grant of administration ought to" 
follow the beneficial interest in the estate. 

(c) As to separate property, see proYisions will be found at pp. 170, 

post, p. 167. 171, post. 

{d) Moloney Y.Kennedy, 10 Sim. (/) Supra, p. 83. 

254; and see Cooper y.Macdonald, (g) Cart v. Bees, cited in Sguib 

1 Oh. D. 288, 296. v. Wyn, 1 P. Wms. 381. 

(e) 45 & 46 Vict. c. 75 ; its chief {h) 1 "Wms. Exors. p. 417, 8tlied. 
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After the Statutes of Distribution came into force a doubt 
■was felt whether, under those statutes, the husband who had 
taken out administration to his deceased wife's estate could 
not be compelled to make distribution of the residue amongst 
her next of kin. This doubt was removed by 29 Oar. II. 
c. 3, s. 25, which expressly aiSrmed the husband's common 
law right to the whole residue for his own benefit. 

The statute 22 & 23 Car. II. expressly provides that no 
distribution of the residue shall be made until the expiration 
of one year from the death of the intestate («'). The object of 
this provision was to give the creditors time to send iu their 
claims, and to give the administrator time to realize the estate 
and pay debts, &c., before the next of kin could demand distri- 
bution. But it must be observed that the right to share in the 
distribution, in case there be any residue, is a right which vests 
in the next of kin at the instant the death takes place (/c). For 
example, A. dies intestate, his sole next of kin being two imcles, 
B. and C. — ^the right to a share of the residue vests immediately 
in B. and C; and accordingly, if B. dies the next day, this 
right win pass, as part of his personal estate, to his personal 
representatives, who at the expiration of a year from A.'s death 
win be entitled to demand payment of B.'s share. 

The admiuistrator must, with some exceptions, pay a certain 
duty in respect of each share of the residue handed over to the 
next of kin, such duty being deducted .from the share m 
respect of which it is payable (1). 

It must be observed that the Statutes of Distribution did 
not affect certain customs, regulating the distribution of the 
residue, which prevailed in London and York (m) . However, 
a statute of the present reign (w) provides that, " The special 
customs concerning the distribution of the personal estate of 

(i) Sect. 8. (m) 22 & 23 Oar. n. c. 10, s. 4. 

[k) Srmvne v. Shore, 1 Show. 25. (n) 19 & 20 Vict. c. 94. 

(Z) See Appendix. 
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intestates observed in the city of London, or in relation to the 
citizens and freemen of such city, and in the province of 
York, and certain other places, shall, with reference to all 
persons dying on or after the 1st day of January, 1857, 
wholly cease and determine, and the distribution of the personal 
estate of all persons so dying shall take place as if such cus- 
toms had never existed, and as if the rules for the distribution 
of the personal estate of intestates generally prevalent in the 
province of Canterbury had prevailed throughout England 
and Wales, any law or statute to the contrary notwith- 
standing "(o). 

We must now consider by what law the distribution will 
be regulated in case the intestate dies domiciled in England 
leaving personal property in some other part of the United 
Kingdom or abroad, or in case he dies domiciled abroad or 
in some part of the United Kingdom other than England, 
leaving personal property in England. In such cases the 
established rule is that the distribution of the personal estate 
is to be regulated by the law of the country where the intes- 
tate was domiciled at the time of bis death, without any 
regard whatsoever to the situation of the property at that 
time {p) . Thus, if A. dies intestate domiciled in England 
leaving personal property in Ireland, Scotland, and France, 
the distribution of such property wiU be regulated by the 
rules of English law which we have just been considering ; 
but if A. dies domiciled in Scotland, or France, leaving per- 
sonal property in England, the distribution of such property 
will be regulated by the rules laid down by the law of Scot- 
land, or France, as the case may be. 

As to the consequences of a person intermeddling with the 
estate of the deceased without having taken out letters of 
administration, see^os^, p. 227. 

(o) Ihid. s. 1. Stlied.; citing ySoTneruiHe v. /Some?-- 

(p) 2 Wms. Exors. p. 1521, mile, 5 Yes, 786, 
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CHAPTEE II. 

THE SUCCESSION OF THE HEIR. 

The succession of the heir "wiU be dealt with under the two 
f oUowiag heads : — 

1. The rules of descent, i.e., the rules for ascertaining the 
person or persons entitled to succeed to the real estate as heir 
of the deceased (a). 

2. The rights and obligations of the heir. 



Section I. — The Rules of Descent. 

The rules of descent may be conveniently divided into two 
classes, namely — 

I. The rules of descent established by the general law. 

II. The rules of descent established by local customary 
law. 

The former rules apply in all parts of England and Wales, 
except in those particular districts or places where the latter 
rules are proved, to exist. 

I. The Utiles of Descent established hy the General Late. 

In 1833 the " Act to amend the law of inheritance " (S) — 
usually called "the Inheritance Act" — was passed, and 
effected some most important alterations in those old rules of 
descent which we have already had occasion to discuss (c). 

{a) When two or more persons p. 133. 

are entitled to succeed together, (6) 3 & 4 Will. IV. c. 106. 

they constitute but one heir in (c) Supra, p. 27. 
contemplation of law. See post. 
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The rules of descent, as amended by the Inheritance Act, 
apply in every case where the intestate died on or after the 1st 
January/, 1834. The old rules apply in every case where the 
intestate died before that date. 

The following are the rules of descent as amended by the 
Inheritance Act, together with a new rule introduced by a 
statute of the present reign {d) ; the alterations in the old 
law are indicated by dark type. 

1. "The descent shall be traced from the purchaser (e)." 

This rule supersedes the old rule, which required that the 
descent should be traced from the person last seised (/). 

The Inheritance Act defines (g) the purchaser as " the per- 
son who last acquired the land otherwise than by descent, or 
than by any escheat, partition, or enclosure, by the effect of 
which the land (h) shall have become part of or descendible in 
the same manner as other land acquired by descent." But it 
also provides that " the person last entitled to the land" {i.e., 
" the last person who had a right thereto, whether he did or 
did not obtain the possession or the receipt of the rents and 
profits thereof" («)) shall " be considered to have been the pur- 
chaser thereof, unless it shall be proved that he inherited the 
same, in which case the person from whom he inherited the 
same shall be considered. to have been the purchaser, unless it 
be proved that he inherited the same ; and in like manner 
the last person from whom the land shall be proved to have 
been inherited shall, in every case, be considered to have 
been the purchaser, unless it be proved that he inherited the 
same" {k). 

The Act also provides that where a person acqiiires land by 

(d) 22 & 23 Vict. c. 35, s. 19. (h) " Land " is used in the Act 

(e) 3 & 4 Will. IV. c. 106, s. 2. as meaning all kinds of real pro- 
(/) Supra, p. 27. pertt/. See sect. 2. 

(g) Sect. 1. (0 Sect. 1. 

{k) Sect. 2. 
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purchase under a limitation to " the heirs " or " the heirs of 
the hody " of any ancestor, contained in a deed executed after 
the 31st December, 1833, or under the same limitation, or a 
limitation having the same effect contained in a will of any 
testator who dies after the 31st December, 1833, such land 
shall descend, and the descent be traced, as if the ancestor 
named in the limitation had been the purchaser thereof {I) ; 
e.g., limitation to A. for Ufe and after his death to the heirs 
of B. A. dies ; X. is the heir of B. ; if X. dies intestate and 
without issue, the descent must be traced from B., as if he 
had been the purchaser. Under limitations of this kind, the 
words " heirs "or " heirs of the body " are words of purchase, 
and the heir gets an estate in fee simple or in tail, without 
any further words of limitation. 

The Act further provides that a conveyance or devise of an 
estate of inheiitance to the heir of the person who conveys or 
devises the estate, shall, if it takes effect on or after the 1st 
January, 1834, make the heir the purchaser (m), thus re- 
versing the old rule («) ; e.g., A. conveys land to B. on or 
before the 31st December, 1883 ; on A.'s death B. proves to 
be A.'s heir-at-law ; B. dies intestate. In this case the 
descent must be traced from A. according to the old rule. 
But supposing the conveyance had been made on or after the 
1st January, 1834, B. would have been the purchaser, and 
the descent must have been traced from him under the new 
rule. So, if A. had devised the land to B., and A. had died 
on or before the 31st December, 1833, and then B. had died 
intestate, the descent must have been traced from A. ; but if 
A. had died on or after the 1st January, 1834, B. would 
have been the purchaser, and descent must have been traced 
from him. 

2. " Inheritance shall lineally descend to the issue of the" 
purchaser " in infinitum." 

{I) Sect. 4. (m) Sect. 3. (n) Supra, p. 29. 
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The Act makes no new provisions as to the succession of 
the issue, it merely alters the root from which the succession 
is traced ; therefore, the old rule holds good as to the issue, 
except that ^^ purchaser" must now be substituted for the 
"person last seised" ip). 

3. " The male issue shall be admitted before the female " {p) . 

4. " Where there are two or more males ia equal degree 
the eldest only shall inherit, but the females aU together " {q). 

5. " The lineal descendants, in infinitum, of any person 
deceased shall represent their ancestor ; that is, shall stand in 
the same place as the person himself would have done had he 
been living" (r); 

6. "Where there shall be no issue of the purchaser his 
nearest lineal ancestor shall be his heir in preference to any 
person who would have been entitled to inherit, either by 
tracing his descent through such lineal ancestor, or in 
conseq[uence of there being no descendants of such lineal 
ancestor" (s). 

This simply abolishes the old rule that inheritances could 
not ascend {t) . For instance, the father of the purchaser is 
entitled in preference to the brothers and sisters of the 
purchaser, or to the uncle or aunt of the purchaser — formerly 
the uncle or aunt would have been entitled if there had been 
no descendants of the father. 

Of cotirse, if the nearest ancestor be dead, his descendants 
will succeed by force of r. 5 before the next nearest ancestor 
becomes entitled; e.g. the descendants of the father are 
entitled in preference to the grandfather. 

7. None of the maternal ancestors of the person from 
whom the descent is to be traced, nor any of their 
]dndred(M), shall be capable of inheriting until aU his paternal 

(o) Supra, p. 27. (s) 3 & 4 Will. IV. c. 106, s. 6. 

(p) Supra, p. 28. (<) Supra, p. 25. 

(2) Supra, p. 28. («) I- e., blood relations, 
(r) Supra, p. 28. 
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ancestors and their descendants shall have failed; and no 
female paternal ancestor of such person, nor any of her 
kindred, shall be capable of inheriting until all his male 
paternal ancestors and their descendants shall have faUed ; and 
no female maternal ancestor of such person, nor any of her 
kindred, shall be capable of inheriting until his mother and 
all his male maternal ancestors and their descendants shall 
have failed (5). 

The only alteration in the old law is that the ancestors of 
the person from whom the descent is traced are included 
amongst the persons entitled to inherit, in accordance with 
the last rule. The male stock was under the old rules 
preferred to the female (r) . 

The effect of this rule may be summarised thus — 

First, the father and male paternal ancestors, and their 
descendants, are entitled; 

Secondly, female paternal ancestors and their kindred ; 

Thirdly, the mother and male maternal ancestors, and 
their descendants ; 

Fourthly, female maternal ancestors and their kindred (s). 

The order in which female paternal and maternal ancestors 
succeed inter se, is dealt with by the next rule. 

8. Where female paternal ancestors are entitled to succeed, 
the mother of a more remote male paternal ancestor and her 
kindred will be preferred to the mother of a less remote 
male paternal ancestor and her kindred ; likewise where female 
maternal ancestors are entitled to succeed, the mother of a 
more remote male maternal ancestor and her kindred will he 
preferred to the mother of a less remote male maternal ancestor 
and her kindred {t). 

{q) 3 & 4 Will. IV. 0. 106, s. 7, kindred of all other female an- 

combined with definition of de- cestors, will be seen by a glance 

scendants, sect. 1. at the table of Descent on p. 128, 

(r) Supra, p. 31. post. 

(s) Tbe reason why we speak of (f) 3 & 4 WiU. IV. c. 106, s. 8 ; 

tbe descendants of the mother and and see 1 Steph. Com. p. 417, 10th 

all male ancestors, and of the ed. 
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For example : A., the purchaser, dies intestate, and his 
only surviving next of kin are— B., his paternal grandmother, 
and her descendants ; C, his paternal grandfather's mother, 
and her descendants ;. D., his maternal grandfather's mother, 
and her descendants; E., his maternal great grandfather's 
mother, and her descendants. 

First. C. and her descendants will he entitled; if all die 
intestate without issue, then, 

Secondly. B. and her descendants will he entitled; if all 
die intestate without issue, then. 

Thirdly. E. and her descendants wiE. be entitled ; if they 
all die intestate without issue, then, 

Lastly. D. and her descendants will he entitled. 

The effect of this rule is to settle the doubt which formerly 
existed respectiag the order in. which the relations of female 
paternal and maternal ancestors were entitled to succeed {t ) ; 
the new rule afErms the opinion which seems to have found 
most favour with the old authorities {t). 

9. "Any person related to the person from whom the de- 
scent is to be traced by the half blood shall be capable of being 
Ms heir," and the half blood is entitled to succeed — 

(1) " next after any relation in the same degree of the whole 

blood, and his issue where the common ancestor shall 
be a male ; and 

(2) "next after the common ancestor where such common 

ancestor shall be a female" {u). 
For example : A. has two sons, B. and C, and a daughter, 
D., by his first vnfe ; and a son, E., and a daughter, F., by 
his second wife. B. purchases land and dies intestate vdthout 
issue, and then his father, A., who would in this case have 
succeeded to the land (E. 6), dies intestate ; C, D., E., and F. 
are all in. the same degree of kindred to B., the purchaser, 
and A., their common ancestor, is a male, and therefore E; 

(«) Supra, p. 32. («) 3 & 4 WiU. IV. c. 106, s. 9. 
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and F., teing of the half Wood, will be entitled to succeed 
next after 0. and D. and their issue, heing the relations in 
the same degree of the whole blood and their issue ; and so 
the order of succession will be — (1) C. and his issue, (2) D. 
and her issue, (3) B. and his issue, and (4) F. and her issue. 
Now let us suppose that A., the common ancestor, is the 
mother instead of the father of B., C, D., E., and P. At B.'s 
death intestate without issue his father will succeed (E. 6), 
and upon his father's death intestate C. will next succeed, 
and upon his death intestate and without issue D. will next 
succeed ; if D. die intestate and without issue B.'s paternal 
ancestors will be next entitled successively (E. 7), and if they 
all die intestate and without issue B.'s mother, A. (R. 7), will 
succeed, and at her death intestate E. and his issue, and if he 
die intestate without issue F. and her issue will be entitled 
to succeed. Thus E. and F. succeed " next after the common 
ancestor." 

It must be observed that the rule relates only to the half 
blood of " the person from whom the descent is to be traced," 
i. e., from the purchaser ; in all other cases the half blood suc- 
ceeds in just the same manner as the whole blood, e. g., A., 
the purchaser of an inheritance, has a son, B., and a daughter, 
C, by his first wife, and a son, D., and a daughter, B., by 
his second wife ; A. dies intestate. In this case B. will suc- 
ceed to the inheritance. Now suppose B. dies intestate 
without issue, D. will succeed to the inheritance; for as B. 
was not purchaser of the inheritance we must trace the descent 
from A., the purchaser, and D., being male issue of A., will be 
preferred to his daughter, C. So if D. die intestate without 
issue, C. and B. will succeed as co-parceners, both being 
female issue of A., the purchaser. 

10. " Where there shall be a total failure of the heirs of the 
purchaser, or where any land shall be descendible as if an 
ancestor had been the purchaser thereof, and there shall be a 
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total failure of the heirs of such ancestor, then and in every 
such case the land shall descend, and the descent shall thence- 
forth be traced, from the person last entitled to the land, as if 
he had been the purchaser thereof" [x). 

For example : A. pureliases land and dies intestate, leaving 
an only child, B., and no ancestors, nor descendants of ances- 
tors, surviving ; B. dies intestate and without issue. In this 
case the land woiild formerly have escheated, for as B.'s 
maternal kindred could not trace their descent from the 
purchaser, they would not be entitled to succeed. But in 
accordance with Rule 10, the descent can be traced from B. 
" as if he had been the purchaser," and accordingly his 
mother, or other maternal ancestors or their issue, will be 
entitled to succeed. 

In the Table of Descent given upon the following page 
the numbers (1), (2), &c., indicate the order in which the 
different groups of ascendants and descendants are entitled 
to succeed : e. g. (2) indicates that the father and his de- 
scendants by the mother and stepmother form the second 
group ; while (9) indicates that the mother and her de- 
scendants by the stepfather form the ninth group. The 
plain figures indicate the order in which the persons in each 
group are entitled to succeed inter se. Every person to 
whom no plain figure is affixed is excluded from the 
succession — except of course in cases where Eule 10 applies. 

(a;) 22 & 23 Vict. c. 35, s. 19. 
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Where a person dies without an heir, and intestate, in 
respect of any legal estate in real property, the lord of whom 
it is held, or if there be no such lord, the Crown, will he 
entitled to such property by escheat. But, formerly, where 
a legal estate in fee simple was vested in trustees in trust for 
a person in fee simple, and such person died without an heir 
and intestate, the trustees were beneficially entitled to the 
property ; for an equitable estate did not escheat {y) . However, 
by the Intestates Estates Act, 1884 (z), it is provided that 
when, after the 14th of August, 1884, " a person dies without 
an heir and intestate in respect of any real estate consisting 
of any estate or interest, whether legal or equitable, in any 
incorporeal hereditaments, or of any equitable estate or 
interest in any corporeal hereditaments, whether devised or 
not devised to trustees by the will of suoh person (a), the law 
of escheat shall apply in the same manner as if the estate or 
interest above mentioned were a legal estate in corporeal 
hereditaments." 

II. The Rules of Descent established by Local Customary Law, 

The Inheritance Act did not affect the customary rules of 
descent which, as we have seen [b), prevailed in certain 
localities, except that, according to some high authorities (c), 
the purchaser must now form the root of descent {d) ; in other 
words, the rule that " the descent shaU be traced from the 
purchaser" will determine the person whose heir will be 
entitled to succeed ; but in ascertaining which of his relations 

{y) Wms. Eeal Prop. p. 193, (d) MuggUion v. Barnett (1 H. 

16th ed. & N. 282; 2 H. & N. 653) is 

(z) 47 & 48 Vict. c. 71, s. 4. opposed to this view of the effect 

(a) Post, p. 244. of the Inheritance Act, but Mr, 

(J) Supra, p. 34. Joshua Williams' reasons for 

(c) Mr. Joshua Williams and fhinkiag that decision erroneous 

Lord St. Leonards. would seem to be decisive. See 

Appendix A., Wms. Eeal Prop. 

P. K 
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is his heir, we must apply the customary rules of intestate 
succession which prevail in the particular locality where the 
land is situated. 

The rules of descent established hy the general law apply 
in every case (except where the land is situated in the county 
of Kent) unless a particular local custom he proved to exist ; 
and accordingly the person who claims to he heir under a 
local custom must in every case estahHsh his claim by bringing 
sufficient evidence of the custom, otherwise the person who is 
heir by the general law will be entitled to succeed to the 
property. But, where the land of the intestate is situated in 
the county of Kent, it seems to be the rule, that the persons 
who are entitled to succeed by the custom of gavelkind will 
in every case be the heirs, unless it be proved that the land of 
the intestate was not subject to the custom of gavelkind (e) ; 
by this custom all the sons, or, failing issue, all brothers or 
other collaterals, succeed to equal shares. 

Again, in all cases where local customary rules of descent 
apply, the rules of intestate succession established by the 
general law are merely excluded so far as may be necessary to 
give due effect to the local lules. " Tou must first ascertain 
what the custom is, and then apply all the rules of descent to 
the custom so ascertained " (/). The two foUowing cases wUl 
serve as illustrations. In Clements v. Scudamore (g) the facts 
were that J. S. purchased copyhold lands which were held 
subject to the custom of borough English (consequently at 
the death of J. S. intestate his youngest son would be 
entitled to succeed). J. S. had five sons, the youngest of 
whom died, leaving issue a daughter, before J. S. purchased 
the copyhold lands. At the death of J. S. intestate the 
youngest of the four surviving sons entered upon the lands. 
The question was, whether he or the daughter of the deceased 

(e) 1 Mod. 98. at p. 47. 

(/) Sook v. SooTc, 1 Hem. & M. {g) 1 P. Wms. 63. 
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son was entitled to succeed to the lands, and it was decided in 
favour of the daughter. In giving judgment Lord Holt said : 
" "Wherever this custom has obtained, the youngest son is there 
placed in the room of the eldest, who inherits by the common 
law ; and there is no difference in the course of descents, but 
that the custom prefers the youngest son, and the common law the 
eldest ; and therefore, as by the common law the issue of the 
eldest son, female as well as male, do, jure represenfationis, 
inherit before the other brothers, so by the same reason, when 
this custom has transferred the right of descent from the eldest to 
the youngest son, it [i.e., the common law] shall also, by like 
representation, carry it to the daughter of the youngest son ; 
and there is no ground to make any difference betwixt a 
descent by this custom and by the common law." 

In Sook V. Sook (A) the facts were as follows : W. H. died 
intestate as to certain lands of gavelkind tenure. He left no 
issue, but a nephew S. H. and two sons of another nephew 
who died in his ("W. H.'s) hfetime. S. H. and the deceased 
nephew were both sons of W. H.'s only brother. The ques- 
tion was, whether S. H. was entitled to the whole of the land, 
or whether the sons of the deceased nephew were entitled to 
represent their father and so take a moiety, and it was held 
that the sons were entitled to represent their father. Sir "W. 
Page-Wood, Y.-C, said, in the course of his judgment: 
" The canon of descent applicable to the point is laid down 
in Clements v. Scudamore, which was a case on borough 
English lands, where Chief Justice Holt said : ' The custom 
alters ,the descent by the common law to the eldest son, and 
carries it to the youngest son generally, and must have aU the 
consequences of a descent.'' Accordingly, the right of repre- 
sentation was admitted as a general incident of descent to 
operate upon the customary rule of preferring the younger 

(70 1 Hem. & M. 43. 
k2 
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son, exactly as it operated on the common law rule of pre-' 
ferring the eldest. The same principle must be applied, 
whether the custom be that of gaTeUdnd or borough English." 
It would be impossible in the present treatise to attempt an 
enumeration of the yarious rules of descent which have been 
proved to exist in particular districts. 

In conclusion, we must observe that the succession to 
real estate is not, like the succession to personal estate, 
aifected by the domicil of the deceased ; the lex loci rei sitce 
governs the succession, no matter where the deceased owner 
may have been domiciled (A). Thus, if A. die intestate 
domiciled in Scotland, leaving real estate and personal estate 
in England, the succession to the former will be governed by 
the English law, while the succession to the latter will be 
regulated by the law of Scotland. It seems that, in all 
countries except England, the law of the domicil decides aU 
questions of legitimacy relating to the succession to real 
estate ; but English law requires that the heir shall be 
legitimate according to both English law and the law of bis 
domicil. The case which settled this point was Birtwhistle 
v. Vardill (l) ; the facts were shortly as follows : — ^A. died 
in 1825, intestate and without issue, seised of real estate in 
England. A. had several brothers who all died before him, 
and none of them left issue except B., who had an only son. 
0. It appeared that in 1790 B. had gone to Scotland, and 
became domiciled there; that C was bom in 1799 of a 
woman with whom B. had cohabited, and that B. subse- 
quently married her. This subsequent marriage made C. 
the legitimate son of B. according to Scotch law, and on B.'s 
death Q. had succeeded to his real estate in Scotland. The 
.question, therefore, was whether C, being legitimate by the 

{k) Foote, Private Int. Juris, {I) 1 01. & F. 895. 

160. 



. THE SUCCESSION OF THE HEIE, 133 

law of .Scotland, was legitimate also for the purpose of 
succeeding to A.'s real estate in England, and it was held 
that he was not entitled to succeed ; for the law of England 
required that a person's heir should he " ex Justis 
procreatus." 



Section II, — The Mights and Obligations of the Heir. 

Where a person dies leaving two or more relations who 
are entitled to succeed together to his real estate— if, for 
instance, he leave two daughters and no son, or two sons 
who hy local custom are both entitled to succeed— such 
persons are called coparceners, or, shortly, parceners, and 
they are regarded in law as constituting but one heir ; that 
is, they are regarded as representing the deceased m. their 
collective, and not in their individual, capacity — "jus de- 
scendit quasi uni hceredi propter Jttris unitatem Where- 
upon it followeth that, albeit where there bee two parceners 
they have moities in the lands descended to them, yet are 
they but one heire ; and one of them is not the moity of an 
heire, but both of them are but unus hceres " (m) . 

We will, therefore, in the first place, use the term heir as 
including coparceners as weU as a single heir, and afterwards 
explain shortly the difference between the interest of a single 
here and that of a coparcener. 

We have already attempted to point out the rights and 
obligations of a deceased person which pass to his real 
representatives («) . At the death of a person intestate, all 
such rights and obligations immediately vest in or become 
binding upon his heir— even against the wiU of the heir. 
No formality is necessary; the mere fact of death at once 
pperates to pass these rights and obligations to the heir, 
and, to the extent of these rights and obligations, he is 
placed, in almost every respect, exactly in the legal position 

(m) Co. Litt. Ub. 3, 163 b. (n) Supra, Pt. II., Chaps. II., Ill, 
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occupied hy the intestate, or, in otlier words, becomes, to 
that extent, clothed with the legal persona of the intestate. 

In respect of obligations, however, the legal persona of the 
intestate is kept distinct from that of the heir to this extent, 
that the heir only becomes personally liable to discharge the 
obligations of the intestate so far as the real estate will 
enable him to do so. 

Besides the obligations which pass immediately to the heir 
— and upon which accordingly he may be sued — obligations 
to pay the simple contract debts of the intestate are, as we 
have seen (p), ijidirectly and contingently binding upon him 
— they bind him indirectly because the administrator succeeds 
to such obligations, and is prima facie bound to satisfy them ; 
they bind him only contingently, because he is not liable upon 
them until the personal estate has proved insufficient to 
discharge them ; even when this happens an unpaid creditor 
cannot sue the heir for the debt in an ordinary action, but he 
must institute proceedings for the administration of the 
estate of the intestate [q). 

The heir is also, generally, liable to pay succession duty in 
respect of the real estate to which he succeeds (r) . 

Where the heir succeeds to freehold or copyhold estates, 
and the intestate, if a male, leaves a widow, or, if a female, a 
husband surviving, the rights of the heir will in some cases 
be restricted by the right of the vsddow to dower or freehench, 
or of the husband to mrtesy. 

Dower was the right of the widow to have allotted to her, 
and to enjoy in severalty during her life, one third part of 
the lands in which her husband had been solely seised of any 
freehold estate of inheritance in possession during the cover- 
ture, and to which any issue of the mdow might by possi- 
bility have succeeded (s). But if the land were subject to 

{p) Supra, -p. 19. (s) See Wms. Eeal Prop. p. 273, 

(2) Supra, p. 19. 16tli ed. 

(r) See Appendix. 
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the custom of gavelkind, the widow's right extended to a 
moiety of the land, and contiaued only so long as she 
remained unmarried and chaste. 

The right to dower was barred altogether by a jointure 
agreed to be accepted by the intended wife previously to the 
marriage in lieu of dower; but if the jointure were made 
after the marriage, the widow might elect between her dower 
and her jointure (^). 

The right to dower has been considerably modified by an 
Act passed in 1833 (t*) "for the amendment of the law 
relating to dower." This Act gives the widow a right to 
dower in any lands in respect of which her husband had a 
right of entry or action, although the husband had not re- 
covered possession, provided the dower were sued for or 
obtained within the period during which such right of entry 
or action might be enforced (»), and it extends the right to 
dower to any equitable estate of inheritance in possession 
(other than an estate in joint tenancy) to which the husband 
was beneficially entitled at his death («). But the Act also 
provides that a widow shall not be entitled to dower out of 
any land of her husband, when in the deed by wjiich such 
land was conveyed to him, or by any deed executed by him, 
it shall be declared that his widow shall not be entitled to 
dower out of such land {y). It must be observed that the 
Act does not extend to the dower of any woman married on 
or before the 1st January, 1834, and does not give to any 
wOl, deed, contract, engagement, or charge executed, entered 
into, or created before that date the effect of defeating or pre- 
judicing any right of dower (z), 

Freebench is the right of the widow to an iaterest in the 
copyhold lands of her husband, and it generally consists in a 

(<) Wms. Eeal Prop. p. 276, 16tli (a;) Sect. 2. 

ed. , (2/) Sect. 6. 

(m) 3 & 4 Will. IV. 0. 105. («) Sect. 14. 
{v) Sect. 3. 
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life interest in one di-vided third part of suoL. landSj or some- 
times in the entirety (a). But right to freehench only arises 
where it is sanctioned hy a special custom of the manor, and 
the right does not extend to equitahle interests of the hushand 
in copyhold land. 

The Act for the amendment of the law relating to dower 
does not extend to freebench {b). 

Curtesy is the right of the husband to a life estate in the 
lands and tenements of which his deceased wife was solely 
seised in fee simple or fee tail in possession, provided he has 
had issue of her born alive who might by possibility inherit 
the estate as her heLr(c). The right to curtesy extends to 
equitable estates of inheritance {d). 

In the case of lands subject to the custom of gavelkind, it 
is not necessary that the husband should have had issue, but 
he is only entitled to a moiety of his wife's lands, and his 
interest ceases if he marries again (e). 

In the case of copyhold land, it seems that the husband is 
not entitled to curtesy except by a special custom of the 
manor (/) . 

"When the heir succeeds to a freehold estate in respect of 
which a rent is payable — called a quit rent — a relief of one 
year's quit rent will be payable by the heir ; for this species 
of relief was not affected by the statute 12 Oar. II. c. 24, 
which abolished other kinds of relief formerly payable on the 
succession of the heir to lands of freehold tenure (g). 

Where the heir succeeds to a copyhold estate he has the 
right to be admitted tenant by the lord of the manor, and, on 
admittance, he is bound to pay to the lord the customary 

(a) Wms. Eeal Prop. p. 438, (c) Wms. Real Prop. p. 266, 

lath ed. letli ed. 

(J) 3 & 4 Will. IV. 0. 105; {d) Ibid. 

Smith V. Adams, 18 Beav. 499 ; 5 (e) Ibid. p. 267. 

De Gex, M. & G. V12. (/) Ibid. p. 438. 

(g) Ibid. p. 149. 
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fine. The legal position of the heir in respect of the copy- 
hold estate before admittance has been thus explained : — 

" The heir is tenant by copy immediately upon the death 
of his ancestor : not indeed to all intents and purposes, for 
he cannot he sworn on the homage, that is, as one of the 
tenants present at the lord's court, as tenant; but to most 
intents the law taketh notice of biTn as a perfect tenant of 
the land, instantly upon the death of his ancestor. He may 
enter into the lands before admittance ; may take the profits; 
may punish any trespass done upon the land ; may devise 
the land descended on him ; may, upon satisfying the lord 
for his fine due upon the descent, surrender iato the 
hands of the lord to whatever use he pleases. For which 
reasons we may conclude, that the admittance of an heir is 
principally for the benefit of the lord, to entitle him to his 
fine ; and not so much necessary for the strengthening and 
completing of the heir's title" {h). 

But in case the heir does not apply for admittance, the 
lord, after making due proclamation at three consecutive 
courts of the manor for any person having right to the 
property to claim it and be admitted, is entitled to seize the 
lands into his own hands quousque, as it is called, i. e., until 
some person claims admittance ; and, by the special custom 
of some manors, if after due proclamation no one claims 
admittance, the lord is entitled to the lands absolutely («). 
However, in order to prevent the rights of infants, married 
women, lunatics and idiots, who may be entitled to ad- 
niittance, from being lost or prejudiced in consequence of 
their inability to appear and claim admittance, it has been 
provided by statute {Ic), that such persons may appear either 
in person or by their guardian, attorney, or committee, as 

(A) lStepli.Oom.p.639,10t]ied. {h) U Geo. IV. & 1 WUl. IV. 

(j) Wms. Eeal Prop. p. 431, c. 65; 16 & 17 Vict. c. 70, ss. 108 
letli ed. f* ««2- 
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the ease may be (/) ; and in default of such appearance the 
lord or his steward is empowered to appoint any fit person to 
he attorney for that purpose only, and by such attorney to 
admit every such infant, married woman, lunatic or idiot, 
and to impose the proper fine {m). If the fine be not paid, 
the lord may enter and receive the rents until it be satisfied 
out of them (m), and if the guardian of any infant, the 
husband of any married woman, or the committee of any 
lunatic or idiot, should pay the fine, he will be entitled to a 
like privilege (o). But no forfeiture of the lands is to be 
incurred by the neglect or refusal of any infant, married 
woman, lunatic or idiot to come in and be admitted, or for 
their omission, denial, or refusal to pay the fine imposed on 
their admittance {p). 

We v/iU now consider the diEEerence between the interest of 
a single heir and that of a coparcener. If the heir be a 
single person he alone will be entitled to the whole of the 
real estate both in his representative and individual capacity ; 
if several persons be entitled to succeed as heirs, they con- 
stitute in their representative capacity but one person, but in 
their individual capacity each is entitled to a distinct though 
undivided share in the estate {q). In order that coparceners 
may obtain interests in severalty, it is necessary that a 
partition of the estate should be effected, and this may be 
accomplished — (1) By agreement between the coparceners 
(but the partition wiU be ineffectual unless made by deed (r) ). 

{I) 11 Geo. IV. & 1 WiU. IV. (o) 11 Geo. IV. & 1 WiU. IV. 

c. 65, ss. 3, 4 ; 16 & lY Viot. o. 70, c. 65, s. 8 ; 16 «& 17 Vict. c. 70, 

s. 108. s. 111. 

(m) 11 Geo. IV. & 1 WiU. IV. {p) 11 Geo. IV. & 1 WiU. tV. 

c. 65, s. 5; 16 & 17 Viot. c. 70, c. 65, s. 9; 16 & 17 Viot. c. 70, 

ss. 108, 109. s. 112; Wms. Eeal Prop. p. 443, 

(n) 11 Geo. IV. & 1 WiU. IV. 15tli ed. 

c. 65, ss. 6, 7 ; 16 & 17 Vict. c. 70, (5) Co. Litt. 163, 164. 

s. 110. (V) 8 & 9 Viot. c. 106, s. 3. 
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(2) By an action for partition in the Chancery Division of 
the High Court. (3) By application to the Land Com- 
missioners for England, who are empowered by recents Acts 
of Parliament to make orders under their hands and seal for 
the partition and exchange of lands and other hereditaments, 
which orders are effectual without aiiy further conveyance or 
release (s). But a coparcener may, before severance, devise 
his share by will, or sell it, and in case he dies intestate, it 
will pass to his heir. 

Until recently the heir succeeded to all real property which 
was vested ia the intestate by way of mortgage {t) just as he 
succeeded to all other real estate, while the right to receive 
payment of the mortgage debt passed, like the right to other 
debts, to the admiaistrator. Accordingly, when the mort- 
gage debt was paid off, the heir was the only person who 
could re-convey the property to the mortgagor, and, although 
he could of course be compelled to do so, yet much incon- 
venience was often occasioned and expense incurred before a 
re-conveyance could be obtained — e. g., the heir might have 
gone to a foreign country, and it might be uncertain whether 
he was dead or alive. However, by a recent Act, it has been 
provided («) that in all cases of death after the 31st De- 
cember, 1881, the personal representatives of a sole mortgagee 
of real property shall succeed to it " as if the same were 
a chattel real," i. e., just as if it had been personal property. 

(s) Wms, Eeal Prop. p. 163, (<) As to the nature of a mort- 

IQ^ g^_ gage, see ihid., Pt. IV., Chap. 11. 

(m) 44 & 45 Vict. c. 41, s. 30. 
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CHAPTEE III. 

EIGHTS AND OBLIGATIONS OF THE HEIR AND ADMINISTRATOR 

INTER SE. 

The fact that the heir succeeds to the real estate and to some 
ohligations, while the administrator succeeds to the personal 
estate and to other ohligations, gives rise to certain rights and 
ohligations of the heir and administrator inter se, the more 
important of which we will now briefly consider. They 
relate to (1) contracts for the purchase or sale of real estate, 
(2) the payment of debts, (3) the apportionment of rent, and 
(4) the light to emblements, 

1. Contracts for the Purchase or Sale of Real Estate, 
(1) Contracts for the purchase of real estate. 
When a binding contract for the purchase of real estate has 
been entered into, we have 'seen that it operates as an equit- 
able couTersion of the purchase-money into real estate. 
Accordingly, if the purchaser died intestate before the con- 
tract had been completed by payment of the purchase-money 
and conveyance of the estate, his heir was formerly entitled 
to have the estate paid for by the administrator out of the 
personal estate. And if the heir had paid the purchase- 
money out of his own pocket, he was entitled to call upon the 
administrator to reimburse him {a). But a recent statute 
provides (J) that the heir must pay the purchase-money out 
of his own pocket in case the intestate has died since the 
Zlst December, 1877 ; if, therefore, the administrator has 
paid for the land, he can compel the heir to reimburse him. 

(a) 2 Wms. Exors. p. 1769, (6) 40 & 41 Vict. c. 34. 

8tli ed. 
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(2) Contracts for the sale of real estate. 

A binding contract for the sale of real estate produces, as 
we have seen, an equitable conversion of the real estate into 
money (c). Accordingly, if the vendor die intestate before 
the completion of the contract, his administrator will be 
entitled to receive the purchase-money, and the heir, to whom 
the legal estate in the property will have descended, can be 
required to execute a proper conveyance to the purchaseri As 
to the conveyance, it is now provided by the Conveyancing 
and Law of Property Act, 1881 (d), that "Where at the 
death of any person there is subsisting a contract enforceable 
against heir or devisee, for the sale of the fee simple or other 
freehold interest, descendible to his heirs general in any 
lands, his personal representatives shall, by virtue of this Act, 
have power to convey the land for all the estate and interest 
vested in bim at his death, in any manner proper for giving 
effect to the contract " ; but such a conveyance " shall not 
affect the beneficial rights of any person claiming under any 
testamentary disposition or as heir or next of kin of a testator 
or intestate " (e). The Act only applies where the death 
occurred after the 31st December, 1881 (/). 

2. The payment of Debts. — It is " a well-known rule, that, as 
between the real and personal representatives of all persons 
deceased, the personal estate in the hands of the executor or 
administrator is the primary and natural fund which must be 
resorted to in the first instance for the payment of debts of 
every description contracted by the testator or intestate " (g). 
In the case of simple contract debts, the creditor, as we have 
seen, is boimd in the first place to demand payment from the 
personal representatives, and, until all the personal estate be 
exhausted, he has no remedy against the real representatives ; 



(c) IWms. Exors. p. 665, Sthed. (/) Sect. 4 (3). 

(d) 44 & 45 Vict. c. 41, s. 4(1). (ff) 2 Wms. Exors. p. 1699, 

(e) Sect. 4 (2). 8th ed. 
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consequently, as regards the payment of simple contract 
detts, there is no difierence between the obligations of the 
real and personal representatives inter se and their obliga- 
tions to the creditors. But in those oases where, as we have 
seen, the real representatives are bound by the specialty debts 
of the deceased, the creditor may sue either the heir or the 
administrator of the intestate for payment of the debt, 
and the heir, if sued, will be bound to pay, although there 
may be sufficient personal assets to satisfy the debt. To such 
cases the rule just stated applies, and accordingly the heii 
will be entitled to have the amount of the debt repaid to biTin 
by the administrator. 

Formerly the same rule also applied in all cases where the 
deceased had mortgaged his land, or there was a lien upon it 
for unpaid purchase-money. Accordingly, where the heir of 
the -deceased had been forced to pay the mortgage debt, or to 
pay off the lien, by the mortgagor or vendor, he was entitled 
to be reimbursed the amount out of the personal estate. 
But in order that the heir might acquire this right the debt 
must have been the proper debt of the deceased, that is, it 
must have been incurred by him or adopted by him ; thus, if 
the deceased bought land subject to an existiag mortgage, or 
if he succeeded to land subject to a mortgage as heir-at-law 
or devise6, and died leaving the debt unpaid, in either case 
the debt must be paid out of the land, and not out of the 
personal estate of the deceased {h), unless the deceased had 
adopted the debt as his own (i). The old law still holds good 
in all cases of mortgages and liens which do not fall within 
the foUowing statutes. 

By Locke King's Act (/) it is provided {h) that " when 
any person shall, after the 31st of December, 1854, die seised 

Qi) 2 Wms. Exors. p, 1703, to Duke of Ancaster v. Mayer, 1 

8tli ed. L. 0. Eq. 712, 5tli ed. 

(i) As to acts -whioli amount to (j) 17 & 18 Vict. o. 113. 
an adoption of a debt, see notes (k) Sect. 1. 
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of or entitled to any estate or interest in any land or other 
■hereditaments which shall at the time of his death be charged 
with the payment of any sum or sums of money by way of 
mortgage, and such person shall not, by his will, deed, or 
other document, have signified any contrary or other intention, 
the heir or devisee to whom such land or hereditaments shall 
descend or be devised, shall not be entitled to have the mort- 
gage debt discharged or satisfied out of the personal estate, or 
any other real estate of such person, but the land or heredita- 
ments so charged shall, as between the different persons claim- 
ing through or under the deceased person, be pidmarily liable 
to the payment of all mortgage debts with which the same shall 
be charged, every part thereof, according to its value, bearing 
a proportionate part of the mortgage debts charged on the 
whole thereof ; " but it is provided that nothing in the Act 
shall affect or diminish the rights of the mortgagee to obtain 
payment out of the personal estate of the deceased ; and it is 
further provided that nothing in the Act shaE affect the 
rights of any person claiming under or by virtue of any will, 
deed, or document then already made or to be made before 
the 1st January, 1856. By 30 & 31 Yict. c. 69, s. 2, the 
word " mortgage " in Locke King's Act was to be deemed to 
extend to any lien for unpaid purchase-money upon any lands 
or hereditaments purchased by a testator. Accordingly a lien 
on lands purchased by a person who died intestate was not 
within the Act, and the heir could require it to be paid off 
out of the personal estate. It was held, too, that the Acts did 
not affect leaseholds for years (/c) . However, a recent Act {I) has 
provided that these Acts shall, in the case of any testator or 
intestate dying after the 31st December, 1877, be held to extend 
to a testator or intestate dying seised or possessed of or entitled 
toany land or other hereditaments of whatever tenure {m) which 

{k) And so a legatee of lease- estate, seBpost, p. 246. 

holds, subject to a mortgage, was (;) 40 & 41 Vict. 0. 34. 

entitled to have the mortgage („) This included leaseholds, 

paid off out of the other personal '' '' 
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shall at the time of his death be charged with the payment of 
any sum or sums of money by way of mortgage or any other 
equitable charge, including any lien for unpaid purchase- 
money; and the devisee, or legatee, or heir, shall not be 
entitled to have such sum or sums discharged or satisfied out 
of any other estate of the testator or intestate, unless (in the 
case of a testator) he shall, within the meaning of the said 
Acts, have signified a contrary intention (m). 

3. Apportionment of Rent. — At common law there, was no 
apportionment of rent, for rent was held not to accrue due, 
like interest, de die in diem, but only to become payable after 
the full period had elapsed on the expiration of which it was 
made payable (w). If, therefore, a lessor died during the 
interval between two rent days, his personal representatives 
would not be entitled to a proportion of the rent up to the 
time of his death, but the whole of the rent which accrued 
during the whole of such interval went to the real representa- 
tives, or (if the lessor's interest terminated with his Hf e) to the 
remainderman. The statute 4 & 5 WOl. lY. c. 22, provided 
that the personal representatives of the lessor should be 
entitled to a proportionate part of the rent up to the time of 
the lessor's death (provided the lease was in writing) ; but it 
was held that this statute did not apply as between the real 
and personal representatives of a lessor whose interest did not 
terminate loith his death; if, therefore, the lessor had a fee 
simple estate in the land leased, and died intestate, his heir 
would have been entitled to the whole rent (o). However, the 
Apportionment Act, 1870 {p), now provides that after the pass- 
ing of that Act {i. e., 1st August, 1870) all rents shall, like 
interest on money lent, be considered as accruing from day 
to day, and shall be apportionable in respect of time aecord- 



(m) See post, p. 249. (o) Brown v. Amyot, 3 Hare, 

(»i) Glun's Case, 10 Co. 26 a; 173. 
Tudor's L. C. 284, 3rd ed. {p) 33 & 34 Vict. c. 35. 
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"igly (?)• It also proTides that the whole of the rent shall he 
reoovered and received by the heir, or other person who 
•would have been entitled to it, if it had not been apportion- 
able ; and the apportioned part shall be recoverable from such 
heir, &c. (r). 

4. Emblements. — "The vegetable chattels so named are 
the com and other growth of the earth, which are produced 
annually, not spontaneously, but by labour and industry, and 
therefore are called fructus industriales. When the occupier 
of the land, whether he be the owner of the inheritance or of 
an estate determining with his own hf e, has sown or planted 
the soil with the intention of raising a crop of such a nature, 
and dies before harvest time, the law gives to his executors or 
administrators the profits of the crops, Emhlavence de hied, or 
emblements, to compensate for the labour and expense of 
tilling, manuring, and sowing the land. . . . The doctrine of 
emblements extends not only to corn and grain of all kinds, 
but to everything of an artificial and annual profit, that is 
produced by labour and manurance ; as hemp, flax, saffron, 
and the like, and melons of all kinds ; and hops also, although 
they spring from old roots, because they are annually manured 
and require cultivation "(s). But neither trees, nor fruit 
growing upon trees, are emblements, although the deceased 
planted the trees, " for the general rule is quidquid plantatur 
solo, solo cedit; and when a man plants a tree he cannot 
be presumed to plant it in contemplation of any present 
profit, but merely with a prospect of its being useful to him 
in future, and to future successions of tenants" {t). 

The only exception seems to be the case of trees and shrubs 
being planted by gardeners and nurserymen with an express 
view to sale, for these belong to their personal representatives 
as emblements {t) . 

(2) Sect. 2. («) IWms.Exors.p.Yie.Stlied. 

(r) Sect. 4. (<) ^bi^- V- "^H. 

' P. ^ 
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Again, a crop of growing grass, althougli the produce of 
seed sown by the deceased, cannot he taken as emhlements, 
because it cannot be distinguished from the natural produce of 
the soil (x) i but it seems that crops of artificial grasses, as 
clover and saint-foin, would be considered emblements («). 

When the administrator has a right to emblements, he has 
a right also to enter upon the land for the purpose of cutting 
and carrying them away (y). 

(a;) 1 Wms. Exors. p. 718, Sth ed. {y) Ibid., p. 725. 
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CHAPTEE IV. 

THE SUCCESSION TO DECEASED EXECUTORS, ADMINISTRATOKS, AND 
TRUSTEES WHO DIE INTESTATE. 



1. Where the Deceased was an Executor or Administrator. 

1. "Where two or more persons are co-executors or co-admi- 
nistrators, and one dies, the survivor or survivors will become 
by survivorship entitled to carry on the whole administration, 
just as if the survivor had been appointed sole executor or 
administrator, or the survivors alone had been appointed co- 
executors or co-administrators. 

2. "Where a person is sole executor or administrator and 
dies intestate, his rights and obligations as executor or ad- 
miaistrator will devolve, in the case of an executor, upon an 
administrator cum testamento annexo de bonis non administra- 
tis (a), and in the case of an administrator upon an adminis- 
trator de bonis non administratis, which admiaistrators, as we 
have seen, will be appointed by the Probate Division lb). 

II. Where the Deceased was a Trustee. 

In the first place it will be necessary to state very briefly 
the manner in which trusts may be created. 

Trusts may be divided into two classes : (1) express trusts, 
and (2) implied trusts (c). 

(1) Express trusts, as the name imports, are trusts which 

(ffl) Post, p. 230. ration of law," appear from the 

(J) Sivpra, p. 82. authorities to be almost synony- 

(c) "Implied trusts," "con- mous terms. See Lewin, Trusts, 
structive trusts," "trusts by ope- p. 108, n., 8th ed. 

l2 
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are created by express declaration of intention to create a trust, 
whether such declaration be made in a deed, or wiU, or other 
writing, or sometimes simply by word of mouth. Thus if A. 
conveys or assigns property to B. by deed, and declares, either 
in the deed, or by a separate document, or, in the case of 
chattels personal, by parol {d), that B. shall hold the property 
in trust for C, an express trust for the benefit of 0. will be 
thereby created. 

(2) Implied trusts are trusts which arise where there is 
no express declaration of trust, but an iutention to create 
a trust can be implied by the Courts from the words used 
with reference to the holding, or acquisition, or transfer of 
property, whether inter vims or by will, or from the cir- 
cumstances under which property is acquired or transferred,; 
or from both, or where ia the opiaion of the Court it would 
be inequitable or contrary to public policy that a person who 
has acquired the legal right to property should be allowed to 
enjoy the beneficial interest. 

E. g., where a testator devises an estate to A. "not doubting" . 
he win thereout pay an annuity of 20 J. to B. for Ufe, A. wiU 
be a trustee for B. to the extent of the annuity (e), an inten-, 
tion to create a trust being implied from the words " not 
doubting." 

So, where an estate is devised to A. and his heirs upon 
trust to sell and pay the testator's debts, A. will be a trustee 
of any surplus which remains after paying the debts for the 
heir of the testator (e) ; for the object of the devise is the pay- 
ment of the testator's debts, and not the benefit of A. 

So, where A. sells and conveys land to B., but the pur- 
chase-money is advanced by C, B. will hold the lands as 
trustee for 0. until he has repaid the purchase-money to 

c. (/). 

{d) Snell'sEquity,p.53, Sthod. (/) See Dyet v. Dyer, 2 CoX, 

(«) Lewin, Trusts, p. 108, n., 29; 1 L. 0. Eq., p. 223, 5th ed. 
8th ed. 
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, So, where a trustee of leasehold property oMains a renewal 
of the lease for his own benefit, he wiU. be regarded as merely 
a trustee of the renewed lease for the benefit of the persons 
who are interested in the old lease {g), it being contrary to 
public policy that a trustee should be allowed to make any 
profit or advantage for himself out of the trust property. 

In dealing with the succession to the rights and obligations 
of trustees, it is important to distinguish between the office of 
the trustee and his legal rights in rem over the trust property. 
At law he is regarded as the absolute owner of the property, 
the office of trustee is merely a creation of equity. 

The rules governing succession to the office of trustee and 
the trust property may be summarised as follows : — 

A. Mispress Trusts. 

1. Where the deceased was one of several trustees. 

(1) Trust Property. — Trustees are in law joint tenants of 
the trust property ; therefore, on the death of one trustee, the 
legal right to the property becomes vested in the survivor or 
survivors. As the survivor already had a right to the 
property, he cannot take by succession ; he is said to take by 
survivorship. 

(2) The Office of Trustee.— The office of trustee vests by 
survivorship in the surviving trustee or trustees, who will 
have the right to carry on the trust and exercise aU such 
powers as may be necessary for the purpose. 

But to this rule there is an exception in case a contrary 
intention was expressed when the trust was created. If, for 
instance, it was intended that the trust should only be exerr 
cised by three trustees, and one dies, the trust cannot be carried 
on until a new trustee has been appointed, who in this case 
maybe said to succeed to the office of the deceased trustee {h). 

[g) Keech v. Sand/ord, Sel. Oh. {h) See, as to appointment of 

Ca. 61 ; 1 L. 0. Eq., p. 46, 5th ed. new trustees, Wms. Eeal Prop. 

pp. 199 et seq., 16th ed. 
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Wtere the trust was personal to the trustees taken col- 
lectively, the death of one of course extinguishes the trust ; 
e. g. a conveyance of land to A., B., and 0. in trust to sell, with 
an express declaration that the trust shall not be exercised by 
the sttrvivor or survivors {i). In these cases the surviving 
trustee or trustees will hold the property on an implied trust 
for the persons who may be able to prove their title to the 
. beneficial interest in the property. Thixs, the original express 
trust is extinguished and a new trust is implied from the cir- 
cumstanoes of the case. 

2. Where the deceased was sole taistee, or sole surviviag 
trustee. 

(1) Trust Property. 

(a) In case of death he/ore January 1st, 1882, the heir suc- 
ceeds to real property ; the admiuistrator to personal property. 

(b) In case of death on or after January 1st, 1882, the 
Conveyancing and Law of Property Act, 1881 (/<•), provides 
that the personal representatives shall succeed to all trust 
property, whether real or personal . 

If the trust was extinguished by the death of the trustee, 
his heir, or devisee, or personal representatives will hold the 
property on an implied trust for the persons beneficially 
entitled to it ; and in case the office of trustee does not pass 
with the property, the heir or devisee, &c. will hold in trust 
to convey or assign the property to the new trustee. 

(2.) The Office of Trustee. — The succession, to the office of 
trustee depends upon the intention expressed when the trust 
was created ; it may be that the personal representatives or 
heir of the deceased trustee was intended to succeed him, 
or, as often happens, a new trustee must be appointed by a 
person to whom the right of appointing a new trustee is 
given ; for instance, if property be vested in A. in trust for a 

(i) Levin, Trusts, p. 395, 7tli ed. {k) 44 & 45 Vict. c. 41, s. 30. 
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husband and wife for life, and after their death in trust for 
their children, the right of appointiag new trustees may be 
given to the husband and wife and to the survivor of them. 
And by a recent Act (l), it is provided that where no person 
is authorized by the instrument creating the trust to appoint 
new trustees, or where a person has been authorized but is 
unwilling or incapable of acting, the personal representatives 
of the last surviving or continuing trustee may by writing 
appoint a new trustee or trustees. The provisions of this 
Act are expressly made subject to the terms of the instru- 
ment creating the trust. 

B. Implied Trusts. 

1. Where the deceased was one of several trustees. 

The smviving trustee or trustees are entitled by survivorship 
to the whole trust property and the office of trustee. 

2. Where the deceased was sole trustee or sole surviving 
trustee. 

In all cases of implied trusts the office of trustee passes 
with the legal interest in the trust property. In case of 
death before the 1st January, 1882, the heir of the deceased 
trustee succeeds to real property, the administrator to personal 
property ; but in case of death on or after that date, the 
administrator will, it seems, succeed in every case, whether 
the property be real or personal (m). 

It must be observed that an administrator, or executor, or 
trustee, incurs no personal liability so long as he discharges 
the duties of his office with due care and dOigence, but he is 
personally responsible for any loss resulting from his negli- 
gence or from his misapplication of the trust property, or 
from any other improper conduct relating to the trust. Any 
such wrongful act or omission is called a " devastamt," when 

{I) 44 & 45 Viot. c. 41, s. 31. Prop. pp. 201 et seq., 16tli ed. 
The earUer statutes on the subject (m) 44 & 45 Vict. c. 41, s. 30. 
are referred to in Wms. Eeal 
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the guilty party is an executor or administrator, a " breach of 
trust" when he is a trustee; and the obligation to make good 
the loss to the persons beneficially entitled to the trust pro^ 
perty is binding upon the real and personal representatives, 
of the person who has committed the breach of trust or 
devastaYit (w), in the same manner as his simple contract 
obligations incurred in his private capacity (o). 

{») As to trustees, Movmtford administrators, 4 WUl. & M. c. 24, 
V. Cadogan, 17 Ves. 485 ; as to s. 12. 
representatives of executors and (o) Supra, p. 79. 
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Part IV. 

THE LAW OF TESTAMENTARY STJCCESSION. 



Where a person dies testate, that is, wlien lie has made a 
valid wOl and dies without having revoked it, the devisee or 
devisees will succeed to all the real estate devised by the will, 
and also to the obligations which are binding upon real 
representatives (a) ; the executor or administrator cum testa- 
mento annexo will succeed to all the personal estate bequeathed 
by the will, even though such personal estate be given speci- 
fically to the legatees, and to all the obligations which are 
blading upon personal representatives {b). The heir-at-law 
wUl succeed to all real estate which is not devised by the 
will, or the devise of which has failed to take effect, for as to 
that portion of the real estate the testator will have died 
intestate ; so an administrator, appointed as in eases of total 
intestacy, will succeed to all personal estate which has not 
been bequeathed by the will so as to pass to the executor (c). 
The succession of the heir and administrator in these cases is 
of course governed by the law of intestate succession which 
we have just been discussing, and we are not, therefore, 
further concerned with them here. • 

In dealing with the subject of testamentary succession it is 
obvious that we must, in the first place, inquire what are the 

(a) See supra, Pt. 11., Chap. HI. executor, imless his authority be 

(b) Hid. expressly limited by the mil to a 

(c) The rule is, however, that certain portion only, 
all personal estate passes to the 
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essentials of a yalid mil. "We must next deal separately 
■with the two main branches into which the suhjeot, as we 
have seen, naturally falls, namely, the succession of the exe- 
cutor or administrator mm testamento annexo, and the succes- 
sion of the devisee or devisees. It wiU then be convenient to 
discuss shortly certain rights and obligations of the devisee 
and executor, or devisee, heir, and executor, inter se, which 
arise from the conflictiag interests of these representatives of 
the testator ; and afterwards we shall refer to the succession 
to deceased executors, administrators, and trustees who have 
died testate. 

Accordingly the whole subject of the law of testamentary 
succession wiU be dealt with under the followiag heads : — 

1. The essentials of a valid will. 

2. The succession of the executor. 

3. The succession of the administrator cum testamento 
annexo. 

4. The succession of the devisee. 

5. Eights and obligations of the devisee and executor, or 
devisee, heir, and executor inter se. 

6. The succession to deceased executors, administrators, and 
trustees who have died testate. 
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OHAPTEE I. 

THE ESSENTIALS OF A VALID WILL. 

The essentials of a valid will may be stated as follows : — 

1. The will must be expressed in the form rec[uired by 

law. 

2. The testator (a) must have capacity to make a will. 

3. The will expressedin the form required by law must be 

the genuine will of the testator. 

4. The provisions contained in the will must not be con- 

trary to law. 

5. The persons to whom interests are given under the will 

must be capable of acquiring such interests by will. 

6. The wUl must remain unrevoked at the time of the tes- 

tator's death. 
It must be observed that 1, 2, and 6, go to the root of the 
whole will, i.e., if the will be not in the form required by law, 
or i£ the testator have not capacity to make a will, or if at the 
time of his death the will be revoked, the will is absolutely 
void and the testator dies intestate. But the other essentials 
do not always go to the root of the whole wiU, e.g., if a will 
contain one or two provisions which are contrary to law, and 
others which are perfectly lawful, the former provisions wiH 
alone be void, and the latter will take effect. 

(a) We ■will use "testator" as tlie context shows that it is limited 
including a "testatrix," unless to a male. 
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Section I. — The Will must he expressed in the Form required 

hy Law. 

The common law never seems to have required that wills 
should be made in any particular form : if a will were made 
by word of mouth — ^in which case it was called a nuncupative 
testament — it was, of course, necessary that it should be made 
in the presence of witnesses, otherwise there would have been 
no means of proving that a will had been made ; but if made 
in writing no witnesses were necessary, nor was it even neces- 
sary that the testator should have signed the writing, pro- 
vided it could be shown that he intended it to take effect as 
his will. The Statute 32 Hen. YIJI. o. 1, which enabled 
persons to dispose of all their land held by socage tenure, and 
of two-thirds of that held by knight's service, by will, re- 
quired such will to be made " in writing," but neither attest- 
ing witnesses nor signature were necessary. 

Important alterations were subsequently effected by the 
Statute of Frauds («) . As to wills of real property, it pro- 
vided (b) that they should be utterly void and of no effect 
unless they were (1) in writing; (2) signed by the testator 
or by some other person in his presence and by his express 
directions ; and (3) attested and subscribed in the presence of 
the testator by " three or four credible witnesses " ; as to wills 
of personal property, it provided (c) that no nuncupative wiU 
should be good, in case the estate thereby bequeathed should 
exceed the value of 30^., unless it were proved by the oaths 
of three witnesses, and unless certain other conditions were 
fulfilled ; and after the lapse of six months from the time the 
will was made no testimony was to be received to prove any 
nuncupative will, unless such testimony or the substance 
thereof had been committed to writing within six days after 

(a) 29 Oar. II. c. 3, -wHoli came (J) Sect. 5. 

into force on June 20tli, IQIl. (c) Sect. 19. 
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the making of the will {d). But the Act did not apply to 
■wills of personal estate made by soldiers ia actual military 
service, or mariners or seamen being at sea (e). 

This Act, it will be observed, had the effect of giving 
additional importance to the distinction between real and per- 
sonal property ; if, for instance, a man attempted to dispose 
of all his property by a will in writing which he had not 
signed, or which was only attested by two witnesses, it would 
be valid as to his personal property and absolutely void as to 
his real property. 

The law respecting the form of wills remained unaltered 
until the 1st January, 1838, on which day the " Act for the 
amendment of the laws with respect to wills" (/), usually 
called the Wills Act, came into operation. This Act pro- 
vides ig) that, " No will shall be valid unless it' shall be in 
writing and executed in manner hereinafter mentioned ; that 
is to say, it shall be signed at the foot or end thereof by the 
testator or by some other person in his presence and by his 
direction ; and such signature shall be made or acknowledged 
by the testator in the presence of two or more witnesses pre- 
sent at the same time, and such witnesses shall attest and 
shall subscribe the wlU in the presence of the testator, but no 
form of attestation shall be necessary." It must be observed 
that no special form nor technical expressions are necessary, 
in making a will ; all that is required is that the will shall be 
in ivriting, and executed {i.e. signed and 'attested) in the 
manner provided by the Act. The foUbwiag is an example' 
of a wlU of the simplest kind (A). 

I, John Smith, of No. , Bloomsbury Square, liondon, Merchant,, 
declare this* to be my last will, and I hereby devise and bequeath all 
my real and personal estate unto my wife, Ann Smith, absolutely, and- 

(i) Sect. 20. (3)Sect._9. 

(e) Sect. 23. (^) Davidson's Concise Prece- 

(/) 7 Will. IV. & 1 Viot. c. 26. dents, p. 437, 11th ed. 
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I appoint her sole executrix of this my will. In mtness [h) whereof 
I, the said John Smith, have to this my will set my hand this first day 
of May, 1887. 

Signed and acknowledged by the above-named John"\ 
Smith as his will in the presence of us, present at 
the same time, who in his presence and in the 1- John Smith. 
presence of each other have hereunto subscribed 
our names as witnesses (i), J 

James Jones, 

of No. , Liucoln's Inn Fields, London, Sohoitor. 
Thomas Eobinson, 
of No. , Harley Street, London, Surgeon. 

The provision in the Wills Act that the vrill "shall be 
signed at the foot or end thereof " gave rise to a considerable 
amount of litigation^ and in 1852 an Act {k) was passed to 
explain that provision. By this Act it is enacted {I) that 
"every will shall, so far as regards the position of the signature 
of the testator, or of the person signing for hi-m as aforesaid, 
be deemed to be vaHd within the said enactment (m), as 
explained by this Act, if the signature shall be so placed at or 
after, or f oUowiag, or under, or beside or opposite to the end 
of the will, that it shall be apparent on the face of the will 
that the testator intended to give effect by such his signature 
to the writing signed as his vnll, and that no such will shall 
be affected by the circumstance that the signature shall not 
follow or be immediately after the foot or end of the will, or 
by the circumstance that a blank space shall intervene between 
the concluding word of the wOl and the signature, or by the 
circumstance that the signature shall be placed amongst the 
words of the testimonium clause or of the clause of attesta- 
tion, or shall follow or be after or under the clause of attes- 
tation, either with or without a blank space intervening, or 
shall follow or be after, or under, or beside the names 

(A) This is called the toWmojMMTO (4) 15 & 16 Vict. c. 24. 

clause. (0 Sect. 1. 

(t) This is called the aiiks^ation (m) I, e., the WUls Act. 
clause. 
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or one of tlie names of the subscribing witnesses, or by the 
cironmstance that the signature shall be on a side or page or 
other portion of the paper or papers containing the will 
whereon no clause or paragraph or disposing part of the will 
shall be written above the signature, or by the circumstance 
that there shall appear to be sufficient space on or at the 
bottom of the preceding side or page or other portion of the- 
same paper on which the will is written to contain the signa- 
ture ; and the enumeration of the above circumstances shall 
not restrict the generality of the above enactment ; but no 
signature under the said Act (w) or this Act shall be operative 
to give effect to any disposition or direction which is under- 
neath or which follows it, nor shall it give effect to any disposi- 
tion or direction inserted after the signature shall be made." 

The Wills Act further provides that,, "no obliteration, 
interlineation, or other alteration made iu any wiU after the 
execution thereof shall be valid or have any effect, except so 
far as the words or effect of the will before such alteration 
shall not be apparent, unless such alteration shall be executed 
in like manner as hereiubef ore is required for the execution of 
the will ; but the will, with such alteration as part thereof, 
shall be deemed to be duly executed if the signature of the 
testator and the subscription of the witnesses be made in the 
margin or on some other part of the will opposite or near to 
such alteration, or at the foot or end of or opposite to a memo- 
randum referring to such alteration, and written at the end or 
some other part of the will" (o). 

Alterations in a wiU are, however, usually effected by the 
execution of a codicil to the will, and by the Wills Act all 
codicils are required to be executed in the same manner as 
wills (p). For instance, suppose John Smith a few days after 

(ji) J. e., tte Wills Act. {p) Sect. 1 provides tliat " will" 

(o) 7 Will. IV. & 1 Vict. c. 26, shall extend to " a codioili" 

8.21. 
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executing tlie will given on p. 157, supra, wished to leave a 
legacy of 50^. to his brother WiUiam Smith, he could carry- 
out his wish by supplementing his will with a clause to that 
effect, signed by him and witnessed just in the same manner 
as if he were executing a new will. 

The WiUs Act expressly provides that " any soldier being 
in actual military service, or any mariner or seaman heing at sea 
may dispose of his personal estate as he might have done 
before the making " of the Act (^). But the wills of mariners 
and seamen are in some cases required to be executed in a 
particular manner by special statutes. By 28 & 29 Vict, 
c. 72 (r), the wills of petty officers and seamen in the Royal 
Navy, and of marines and non-commissioned officers of 
marines, so far as relates to any wages, pay, prize-money, or 
other moneys payable hy the Admiralty, are required^ to be in 
writing and executed with the formalities required by the law 
of England in the case of persons not being soldiers in actual 
mihtary service or mariners or seamen at sea ; and when the 
will is made on board one of her Majesty's ships, one of the 
two attesting witnesses must be a commissioned officer, chap- 
lain, or warrant or subordinate officer belonging to her 
Majesty's naval or marine or military forces. When the 
will is made elsewhere, one of the two witnesses must be such 
an officer, &c., as aforesaid, or the governor, agent, physician, 
surgeon, assistant surgeon, or chaplain of a naval hospital at 
home or abroad, or a justice of the peace, or the incumbent,' 
curate, or minister of a church or place of worship in. the 
parish where the wiLL is executed, or a British consular officer, 
or an officer of customs, or a notary public (s) . But in case 
a seaman or marine is a prisoner of war, his will will be vahd- 
to pass wages, &c., if it be in writing, signed by him in the 
presence of and attested by one witness, being either a com- 

(2) Sect. 11. 1 Wm. IV. c. 20. 

(r) Superseding 11 Geo. IV. & (s) Sect. 5. ■ 
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missioned officer, or chaplain belonging to her Majesty's naval 
or marine or military force, or a warrant or subordinate officer 
of her Majesty's navy, or the agent of a naval hospital, or a 
notary public (if) ; or if it be executed in accordance with the 
formalities required by the law of England in the case of 
other persons not being soldiers in military service, &c. 

If this Act be not complied with, it is discretionary with 
the Admiralty whether they pay the wages, &c. to persons 
claiming under the will (u). 

And by the Merchant Shipping Act, 1864 («), it is pro- 
vided that the Board of Trade may, in its discretion, refuse 
to pay or deliver the wages or effects of any deceased merchant 
seaman to any person claiming to be entitled thereto under 
any wiU made on board ship, unless such will be in writing 
and signed ,or acknowledged by the testator in the presence 
of the master or first or only mate of the ship, and be attested 
by such master or mate. And the Board may, in its discre- 
tion, refuse to pay or deliver any such wages or effects to any 
person, not being related to the testator by blood or marriage, 
who claims to be entitled thereto under a will made elsewhere 
than on board ship, unless such will be in writing, signed or 
acknowledged by the testator in the presence of two witnesses, 
one of whom is some shipping master appointed under the 
Act, or some minister, or officiating minister or curate, of the 
place in which the same is made, or, in a place where there 
are no such persons, some justice of the peace, or some 
British consular officer, or some officer of customs, and be 
attested by such witnesses. 

Formerly a will of personal estate was in no case valid 
unless it had been made in the form required by the law of 
the country where the testator was domiciled at the time of 
his death. A person's domicil is the place which he makes 

(«) 28 & 29 Vict. c. 72, s. 6. {v) 17 & 18 Viot. c. 104, s. 200. 

(m) Sect. 7. 

P. ^ 
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his home; but if it does not appear that he has made any par- 
ticular place his home, then the country where he was horn, or 
which was the domicil of his parents, will he his domicil(a!). 
If, then, A. had acquired a domicil in France, and while on 
a visit to England made his will and died in England, the 
question whether the will was valid or not would have' been 
determined according to the law of France. But this rule 
only applied to wills of personal property ; real property can 
only pass under a will which is made in accordance with the 
law of the country where the property is situated {y) — the 
lex loci rei sttce ; so, in the above case, if A. had real property 
in England, such property would not pass by his will unless 
the will were made in accordance with the law of England. 
The law has been altered, as to wills of personalty made by 
British, subjects, by an Act (z) of the present reign, which 
provides (a) that " Every will and other testamentary instru- 
ment made out of the United Kingdom by a British subject 
{whatever may he the domicil of such person at the time of 
making the same or at the time of his or her death) shall as 
regards personal estate be held to be well executed for the 
purpose of being admitted in England and Ireland to 
probate (b), and in Scotland to confirmation, if the same be 
made according to the forms required either by the law 
of the place where the same was made, or by the law of 
the place where such person was domiciled when the 
same was made, or by the laws then in force in that 
part of her Majesty's dominions where he had his domicil 
of origin"; and that "Every will and other testamen- 
tary instrument made within the United Kingdom by any 

(a;) Foote, Private Int. Juris- {y) Ibid. p. 155. 

prudence, p. 9 ; 2 Wms. Exors. (z) 24 & 25 Vict. c. 114. 

p. 1523, 8th. ed., where the rules (a) Sect. 1. 

for ascertaining the domicil are (b) See, as to probate, poit, 

fuUy stated. p. 207. 
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British subject {whatever may he the domicil of such person at 
the time of making the same or at the time of his or her 
death) shall as regards personal estate be held to he well 
executed, and shall he admitted in England or Ireland to 
prohate, and in Scotland to confirmation, if the same be exe- 
cuted according to the forms required by the laws for the 
time being in force in that part of the United Kingdom 
where the same is made" (c). And it is proYided that " no 
win or other testamentary instrument shall be held to be 
revoked or to have become invalid, nor shall the construction 
thereof be altered by reason of any subsequent change of 
domicil of the person making the same" {d). The Act 
only applies to wills of persons who die after the 6th August, 
1861 (e). 

We have seen that the Statute of Frauds required three or 
four "credible" witnesses, and as the law "had so great a 
dread of the evil influence of the love of money that it wotdd 
not even listen to any witness who had the smallest pecimiary 
interest in the result of his own testimony" (/), it followed 
that a bequest to a witness, or to the wife or husband of a 
witness, would render a will void ; for the testimony not 
being admissible, there would not be the requisite number of 
witnesses required by law ; 25 Geo. II. c. 6, made gifts to 
witnesses void and rendered the witnesses credible, but that 
Act did not apply to gifts to husbands and wives of witnesses. 
The law on this point has been altered by the WiUs Act, 
which provides : — 

1. That the incompetency of a witness at the time of the 
execution of the wiU, or at any time after, shall not render 
the wiU void {g). 

2. That a witness to whom, or to whose wife or husband, 

(c) 24 & 25 Yict. 0. 114, s. 2. (/) Wms. Eeal Prop. p. 240, 

(d) Sect. 3. 16th ed. 

(e) Sect. 6. (9) Sect. 14. 

M 2 
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a beneficial interest is given by the will stall be a competent 
■witness, but the gift of such beneficial iaterest (except charges 
or directions for the payment of any debt or debts), shall be 
utterly nuU and void {h). 

3. That a creditor, or the husband or "wife of a creditor, 
■whose debt is charged by the "will upon any real or personal 
estate, shall be a competent witness («"). 

4. The person appoiated executor of a wiU is a competent 
witness {k). 

Formerly, when a testator wished to devise copyholds, it 
was necessary that he should first make a surrender of the 
property to the use of his will, and the will then formed part 
of the surrender, and was not required to be executed or 
attested in any particular form ; but by an Act {I) passed in 
1815, a devise of copyholds without any surrender to the use 
of the will was made as valid as if a surrender had been 
made. WiUs of copyholds must now be executed and 
attested in the same manner as other wills {m). And a 
surrender to the use of the will is still unnecessary. 



Section II. — The Testator must have Capacity to make a Will 

Every person is capable of making a wUl, unless specially 
incapacitated by reason of (1) immaturity of age ; (2) cover- 
ture ; (3) unsoundness of mind ; or (4) civil death. We 
must, therefore, inquire how far the capacity to make a will 
is restricted on each of these different grounds. 

I. Immaturity of age. — Until a person attained a certain 
age the common law always treated him as too deficient in 

' (h) Sect. 15. (Z) 55 Geo. III. c. 192. 

(0 Sect. 16. (m) 1 Will. IV. & 1 Vict. c. 26, 

(k) Sect. 17. s. 3. 
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mental capacity to make a -will. The age at which this 
incapacity was presumed to cease appears to have heen 
twelve years in the case of females, and fourteen in the case 
of males (w) ; but even after that age, it seems that a person 
could not make a valid will unless it appeared that he had 
capacity to understand the act he did (o). 

As to wills of real property, it was provided by 34 & 35 
Hen. VIII. c. 5, s. 14, that they should not be " taken to 
be good or effectual in the law" if made by persons within 
the age of twenty-one years. And this is the limit now 
fixed by the Wills Act (p), whether the property be real or 
personal. That Act expressly provides that no will made hy 
any person under the age of twenty-one years shall he valid. 
Accordingly, there is now only one case in which an infant, 
i. e., a person under the age of twenty-one, can make a valid 
will, namely the case of an infant being a soldier in actual 
service, or a mariner or seaman at sea; for we have seen [q) 
that the Wills Act expressly provides (r) that these persons 
may dispose of personal estate as they might have done before 
the passing of the Act, and so in these cases the common law 
limit as to age still applies (s). 

II. Coverture. — In dealing with the incapacity of cover- 
ture, we must divide married women into two classes — 

A. Women married before the 1st January, 1883. 

B. Women married on or after the 1st January, 1883. 

This classification is rendered necessary in consequence of 
the important alterations in the status of married women 
effected by the Married Women's Property Act, 1882. 

[n) 2 Bl. Com. 497. (?) ^«P»'«. P- 1^0. 

[o) Ihid. : Arnold v. Barl, 2 (r) Sect. 11. 

Lgg 529. («) -^« McMurdo, L. E. 1 P. & 

(p) 7 Will. IV. & 1 Viot. c. 26, M. 340. 

s. 7. 
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A. Testamentary Capacity of Married Women whose Marriage 
took place before the 1st January, 1883. 

A married woman, during the time the coverture lasts, is, 
by common law, totally incapahle of making a valid wiU of 
personal property without the licence of her husband, and, 
even if she does so with his consent, he may withdraw his 
consent during her lifetime, or at any time before probate of 
the will, and thereupon the will becomes absolutely void. 
As to real estate, 34 & 35 Hen. VIII. c. 5, s. 14, provided 
that the will of any woman covert should not be taken to be 
good or effectual in the law, and thus removed the doubt as 
to whether 32 Hen. VIII. c. 1, which permitted land to be 
devised by will (t), enabled married women to make wiUs of 
real estate. The incapacity to make wiUs of personal estate 
was the consequence of the common law doctrine that husband 
and wife were one person in the eye of the law; from which it 
followed that the husband acquired an absolute right to all 
his wife's choses in possession, and to all choses ia action 
which he reduced into possession during her lifetime, and 
that, ia case he survived her, he was entitled as her adminis- 
trator to' such of her choses in action as he had not already 
reduced into possession (m). The common law would not 
allow these marital rights of the husband to be defeated 
without his consent; hence the rule that the will of a married 
woman is void unless made with the consent of her husband. 

The Wills Act made no alteration in the law on this sub- 
ject ; it provides " that no will made by any married woman 
shall be valid except such a will as might have been made by 
a married woman before the passing of this Act " (c). 

Accordingly the general rule is that a married woman 
cannot make a valid will without the hcenoe of her husband. 

To this general rule there are certain exceptions, some of 
which seem to have always been recognised by the common 
law, while the others owe their origia to equity or statute. 
(<) Supra, p. 38. («) Supra, p. 116. [v) Sect. 8. 
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1. Exceptions at Common Lmv. 

(1) The queen consort can make a valid will. 

(2) The wife of a person convicted of treason or felony can 
make a valid will of property which she has acquired since the 
date of the conviction («?). 

(3) A married woman who is an executrix can make a 
vaUd will of property to which she is entitled as executrix ; 
but only choses in action passed by such a will before the 
Married Women's Property Act, 1882, came into opera- 
tion (x). Probably a married woman who has become execu- 
trix since the 1st January, 1883, can by will transfer all 
property which she holds or is entitled to as executrix (y). 

(4) A married woman in whom a power of appointment 
(exeroiseable by will) over property is vested, can make a 
valid will in exercise of such power without the consent of her 
husband (s). 

The reason is, that the person who exercises a power is 
merely regarded as the agent of the person who conferred 
the power (a). 

2. Exception created by Equity. 

A married woman can make a valid will of all property, 
whether real or personal, which belongs to her as her separate 
estate {h), except, of course, when by deed or will she is 
expressly restrained from alienating it. 

As to personal property, the law seems to have been settled 
since 1789 (c) ; but some doubt seems to have existed with 
regard to real estate until 1865, when the law was laid down 

{v) In the goods of Martin, 2 (o) See Sug. Powers, 153, Stlied. 

Eobert. 405 ; and see Re Coward, [h] As to what property is sepa- 

24 L. J. (N. S.) P. M. & A. 120. rate property, independently of 

{x) 1 Wms. Exors. p. 54, 8tli ed. statute, see Snell's Equity, p. 424, 

{y) Of. Wolstenholme's Conv. 8tli ed. 

Acts, p. 161, 3rd ed. (c) Fettiplace v. Gorges, 1 Yes. 

(z) 1 Wms. Exors. p. 56, 8th ed. jun. 46, 
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by Lord ■Westbuiy in the case of Taylor v. Meads (d) as 
follows : — 

" When the courts of eqtdty established the doctrine of the 
separate use of a married woman, and applied it to both real 
and personal estate, it became necessary to give the married 
woman, with respect to such separate property, an indepen- 
dent personal status, and to make her in equity a feme sole. 
It is of the essence of the separate use that the married woman 
shall be independent of, and free from the control and inter- 
ference of, her husband. With respect to separate property 
the feme covert is, by the form of trust, released and freed 
from the fetters and disability of coverture, and invested with 
the rights and powers of a person who is sui juris. To every 
estate and interest held by a person who is sui juris, the common 
law attaches a right of alienation ; and accordingly the right 
of a, feme covert to dispose of her. separate estate was recog- 
nised and admitted from the beginniag, until Lord Thurlow 
devised the clause against anticipation" (e). 

He then explains that the courts of equity considered 34 & 
35 Hen. VIII. c. 5 (which made wills of real estate by married 
women void (/).), " as not applicable to separate estate, which 
was unknown at the time of the passing of the statute " (gr) ; 
and after referriag to earlier authorities, finally comes to the 
conclusion that " &feme covert, not restrained from alienation, 
has, as incident to her separate estate, and without any 
express power, a complete right of alienation by instrument 
inter vivos or by will '^ {g). 

3. Exceptions created hy Statute. 

(1) The Divorce and Matrimonial Causes Act, 1857 (h). 
(a) A woman divorced from her husband ceases to be a 
married woman, and her incapacity to make a will ceases also. 

{d) 34 L. J. Oh. 203, 207. (/) Supra, p. 166. 

(e) See Parhes v. White, 11 Ves. [g) Taylor v. Meads, at p. 208. 

209, 221. (7i) 20 & 21 Vict. c. 85. 
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(h) A woman judicially separated from her husband may 
dispose as a feme sole of all property which she may acquire 
after the date of the sentence of judicial separation, and i£ she 
renews cohabitation all such property "shall be held to her 
separate use " («'), so that she may stiU. dispose of it by will. 

(c) A woman who has been deserted by her husband and 
has obtained a protection order is entitled to her earnings and 
other property acquired since the commencement of the 
desertion " as ii she were a feme sole," and during the con- 
tinuance of the desertion is in the like position as a woman 
who has been judicially separated [k). 

(2) 41 Yict. c. 19, s. 4. 

A separation order made in cases where a husband has 
been convicted of aggravated assault has the effect of a 
judicial separation. 

(3) The Married Women's Property Act, 1870 (l). This 
Act provided that certain, property of a married woman 
should be deemed to be her separate property. Thus, by 
creating statutory separate estate, the Act indirectly extended 
the power of married women to dispose of their property by 
win without the consent of their husbands ; for, as we have 
seen, a married woman could make a valid will of separate 
estate without her husband's licence. 

The Married Women's Property Act, 1870, made the 
following kinds of property separate estate : 

(a) Where the marriage took place either before or after the 
passing of the Act {m) — 

(i) The wages and eamiags, money or property, of a 
married woman acquired or gained by her after the 
9th August, 1870, in any employment, occupation, or 
trade in which she was engaged, or which she carried 
on separately from her husband, or through the exercise 

(i) Sect. 25. (Z) 33 & 34 Viot. c. 93. 

(V) Sect. 21. (m) 9th August, 1870. 
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of any literary, artistic, or scientific skiQ, and all iavest- 
ments of such wages, money, earnings, and property (w). 

(ii) On the application of a married woman or a woman 
about to marry, public stock or funds (of not less than 
20/. in value) (o), fully paid up shares, debentures or 
stock in incorporated or joint stock companies {p), shares, 
benefits, or debentures (to which no liability attached), 
or rights or claims to or upon the funds of any iadustrial, 
provident, or friendly society [q), might be entered or 
registered, &c. in the name of such woman, and there- 
upon such stock, &G. was to be deemed to be her sepa- 
rate estate. 

(b) Where the marriage took place after the passing of the 

Act (r) — 

(i) AH personal property to which a married woman be- 
came entitled as next of kin of an intestate («) ; 

(ii) Any sum of money not exceeding 200/. to which a 
married woman became entitled under a deed or will (s) ; 

(iii) The rents and profits of any freehold, copyhold, or 
customaryhold property which descended upon a mar- 
ried woman as heiress {t). 

These provisions were to be without prejudice to the trusts 
of any settlement affecting the property (w). 

The Married "Women's Property Act, 1870, was repealed by 
the Married Women's Property Act, 1882 (a-), except as to 
rights acquired before the 1st January, 1883. 

(4) The Married Women's Property Act, 1882 {y). Every 
woman married before the 1st January, 1883, shall be 

{n) Sect. 1. (s) Sect. 7. 

(o) Sect. 3. («) Sect. 8. 

Ip) Sect. 4. (m) Sects. 7, 8. 

(g) Sect. 5. [x) 45 & 46 Vict. c. 75, s. 22. 

(r) 9tli August, 1870. {y) 45 & 46 Vict. c. 75. 
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entitled to liave and to hold, and to dispose of, " hy will or 
otherwise," as her separate property, " all real and personal 
property her title to which, whether vested or contiagent, and 
whether in possession, reyersion, or remainder, shall accrue " 
after the \st of January, 1883 (s), including " any wages, 
earnings, money, and property gained or acquired by her in 
any employment, trade, or occupation in which she is 
engaged, or which she carries on separately from her husband, 
or by the exercise of any literary, artistic, or scientific 
skill" (a). 

These provisions are subject to the terms of any agreement 
for a settlement, settlement, will, or other instrument affecting 
the property (5). 

B. Testamentary Capacity of Married Women wJiose Marriage 
took place on or after the 1st January, 1883. 
The Married "Women's Property Act, 1882 (c), provides 
that every woman who marries on or after the 1st January, 
1883, " shaU be entitled to have and to hold as her separate 
property," and to dispose of, " ly mil or otherwise," all real 
and personal property which, 

(1) " ShaU belong to her at the time of marriage " ; or 

(2) "ShaU be acquired by or devolve upon her after 
marriage, including any wages, earnings, money, and pro- 
perty gained or acquired by her in any employment, trade, or 
occupation ia which she is engaged, or which she carries on 
separately from her husband, or by the exercise of any 
Uterary, artistic, or scientific skUl" {d). 

These provisions are subject to the terms of any settlement, 
agreement for a settlement, will, of other instrument affecting 
the property (e) . 

(z) Beid V. Reid, 31 Ch. D. 402. (c) 45 & 46 Vict. c. Y5. 

(a) Sects. 1, 2, 5. [d] Sects. 1, 2. 

(J) Sect. 19. (e) Sect. 19. 
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The Act practically confers complete testamentary capacity 
upon all women wlio have been married since the commence- 
ment of the Act. 

III. Unsoundness of Mind. — In order that a will may he 
valid, the law requires that the testator, at the time of malting 
the will, shall be of sound mind. And first of all it is im- 
portant to explain what these words " a sound mind " do not 
mean. " They do not mean a perfectly balanced miad. If so, 
which of us would be competent to make a will ? Such a 
mind would be free from all iafluence of prejudice, passion, 
and pride. But the law does not say that a man is incapaci- 
tated from making a will if he propose to make a disposition 
of his property moved by capricious, frivolous, mean, or even 
bad motives. We do not sit here to correct iajustice in this 
respect" {g). 

But although it is not essential that a testator should have 
a perfectly balanced mind, yet it is essential that he should 
have " what old lawyers have called a disposing mind " (A) ; 
that is, he must not only be able to understand that he is by 
his will giving his property to the objects of his regard, but 
must also have capacity to comprehend the extent of his property, 
and the nature of the claims of others whom-, hy his will, he is 
excluding from all piarticipation in that property («'). In other 
words, it seems essential that the mind of the testator shall 
be capable of exercising — (1) the faculty of remembering 
what property he has, all material facts relating to it, the 
persons who have claims upon his bounty, and the nature of 
their claims; (2) the faculty of reasoning and forming a 
judgment respecting such facts, and the claims of such 
persons. 

[g) Per Sir J. Hannen, Boughton 1 Post. & F. 578. 
V. Knight, L. E. 3 P. & D. 64, 66. (i) Harwood r. Baker, 3 Moo. 

(A) Barl of Se/ton v. Hopwood, P. 0. C. 282, 290. 
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-' When a person has not a disposing mind he is said to be 
of unsound mind for the purpose of mating a will, and this 
may arise from three chief causes — (1) the mental disease 
which we call insanity ; (2) the decay or loss of the mental 
faculties, which is often the consequence of old age or bodily 
infirmity; and (3) intoxication. 

1. Insanity. — Persons suffering from mental disease we call 
lunatics or idiots ; the distinction seems to be that an idiot is 
" a fool or madman from his nativity who never has any lucid 
intervals " {k); a lunatic is " a person usually mad, but having 
intervals of reason " (l). Adopting this distiaction, it is clear 
that an idiot is totally incapable of making a vahd will ; but 
a lunatic is capable in two cases. 

(a) He can make a vahd will duriag a lucid interval. The 
law on this point is perfectly well estabhshed, and the only 
question in each case is whether a lucid interval has been 
proved — a mere question of fact, but one which is sometimes 
exceedingly difficult to determine. It is always more difficult 
when the insanity is of a permanent nature than where it 
takes the form of delirium, i.e., a fluctuating state of mind 
created by temporary excitement, in the absence of which the 
patient is, most commonly, really sane (m). In the case of a 
lunatic so found by inquisition, it is a presumption of law 
that the commission of lunacy was well founded, and, if it 
remains unsuspended, that the lunatic remained a lunatic 
until his death ; and this presumption can only be rebutted by 
positive proof of a lucid interval or entire recovery at the 
time the will was executed (w). 

(b) Where a person is suffering from partial insanity, or, as 

{k) 1 Wms. Bxors. p. 17, 8tli ed. wright r. Oartwright, 1 Phillim. 

(I) Ihid. p. 19. 90. ^iilly '^^^^ 1 Wms. Exors, 

(m) Brogden v. Brown, 2 Add. p. 23, 8tli ed. 
445; a good instance of a lucid (n) 1 Wms. Exors. p. 38, 8tli 

interval will be found in Cart- ed. 
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it is called, monomania — i.e., he is perfectly sane on all points 
save one or two — he can make a valid will provided it he 
satisfactorily proved that the insanity did not affect the general 
faculties of the mind, and can have had no effect upon the will (o). 
Thus, where a testator, at the time he made his will, was 
suffering from two delusions, — one that he was pursued hy 
spirits, the other that a man, long since dead, came personally 
to molest him, — but in all other respects was perfectly sane, it 
was held that, as neither of these delusions — the dead man 
not having been in any way connected with him — had, or 
would have had any influence upon him in disposing of his 
property, the will was perfectly valid (p). 

2. Decay or loss of the mental faculties in consequence of 
old age or bodily infirmity. 

Where a testator was of great age at the time he made his 
will, and the will is disputed, the fact of great age " raises 
some doubt of capacity, but only so far as to excite the vigi- 
lance of the Court ; for the law allows a person at any age to 
make a will, provided he retains the disposing faculties of his 
mind" [q). But "i£ a man in his old age becomes a very 
child again in his understanding, or rather in the want 
thereof, or by reason of extreme old age or other infirmity 
has become so forgetful that he knows not his own name, he 
is then no more fit to make his testament than a natural fool, 
or a child, or lunatic person " (r). 

So in the case of bodily infirmity, the fact that the in- 
firmity affects the mind wiU. not render the mind imsound 
for the purpose of making a valid will, unless it be shown 
that the effect upon the mind was such as to deprive it of its 
disposing faculties (s). 

(o) Banks v. Qoodfellow, L. E. (g) Kindleside v. Harruon, 2 

6 Q. B. 549 ; overruling on tliis PMUim. at p. 461. 

point Waring v. Waring, 6 Moo. {r) Swin. Pt. 2, s. 5, pi. 1, 

P. 0. 341. («) Earwood v. Baker, 3 Moo.- 

( p) Banks v. Goodfellow, supra. P. C. 0. 282. 
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3. Intoxication. — " He that is overcome by drink, during 
the time of his drunkenness is compared to a madman, and 
therefore, if he make his testament at that time, it is void in 
law; which is to be understood, when he is so excessively 
drunk that he is utterly deprived of the use of reason and 
understanding ; otherwise, albeit his understanding is obscured 
and his memory troubled, yet he may make his testament, 
being in that case " {t). 

Drunkenness differs from insanity in this respect, that 
drunkenness can scarcely be latent, and therefore, in order 
that a will may be valid, it is only necessary to prove that at 
the time of its execution there was an absence of such excite- 
ment or confusion of ideas as would indicate that the mind 
was reaUy affected {u). 

ly. Civil Death. — " Civil death occurs where a man is 
attainted of treason or felony; for immediately upon such 
attainder he loses (subject indeed to some exceptions) his 
civil rights and capacities ; and becomes, as it were, dead in 
law " («). All real and personal property of such persons was 
forfeited to the Crown, or, as to real property, sometimes to 
the lord (subject to the Crown's right of possession for a year 
and a day {y)), and accordingly they had no property to dis- 
pose of by will (a) ; but it seems that the AviU was good 
except against the Crown or lord (a). By a recent Act (5) it 
has been provided that, after the 4th July, 1870, no confession, 
verdict, inquest, conviction, or judgment of or for any treason 
or felony shaD. cause any forfeiture or escheat (c) ; but nothing 
in that Act is to " affect the law of forfeiture consequent upon 
outlawry" (o). Accordingly, where civil death has occurred 

(«) Swin. Pt. 2, s. 4, pi. 3. 16tli ed. 

(u) Ayrey v. Hill, 2 Add. 206, (a) Swin. Pt. 2, §§ xii, xiii. 

210. [a) Bac. Abr. WiUs, B. 17. 

(x) 3 Inst. 213; 4 Bl. Com. 880. (5) 33 & 34 Vict. c. 23. 

{y) Wms. Eeal Prop., p. 151, (c) Sect. 1. 
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since the 4th July, 1870, it does not incapacitate a person 
from making a Yalid will unless su-ch person be an outlaw. A 
person is liable to be adjudged an outlaw when he fails to 
appear to answer to an indictment, and keeps out of the way 
so that he cannot be found and apprehended. The effect of 
a person being adjudged an outlaw is that he is put out of the 
protection of the laio, and so is incapable of taking the benefit 
of it in any respect, either by bringing actions or otherwise, 
and his property is forfeited to the Crown (e). 



Section III. — The Will expressed in the Form required hy Law 
must be the genuine Will of the Testator. 

"When a will is expressed in the form required by law, the 
presumption, in the absence of suspicious circumstances, is, 
that the document expresses the testator's genuine will. For 
the fact of the testator having signed the will is, in the absence 
of such circumstances, sufficient proof that he knew and ap- 
proved of the contents (/). 

But this presumption may be rebutted by clear evidence 
that the will fails to express the genuine intention of the 
testator in. consequence of : — 

1. Mistake on the part of the testator ; 

2. Fraud practised upon the testator ; or 

3. Undue influence exercised over the testator. 

1. Mistake. — ^A testator may, by mistake, — 

(1) Execute as his will an instrument which he never in- 
tended to be his will ; or 

(2) Execute as his will an instrument which — 

(e) 4Steph.Coin. p.395,10tlied. (/) Guardhouse v. Blachhum, 

L. E. 1 P. & D. 109, 116. 
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(a) Contains certain provisions which he never intended 

should be contained in it ; or 

(b) Fails to contain certain provisions which he intended 

should be contained it. 

These seem to be the only cases where mistake may in- 
validate a duly executed wiU. Mistakes of expression, such 
as misdescriptions of property or of legatees, do not invalidate 
the instrument in which they are contained, for they do not 
prevent it from being an expression of a genuine will ; they 
merely create a difficulty in ascertaining what the genuine 
will really was ; e. g., where a legacy is given to " my name- 
sake Thomas, the second son of my brother," and the testator's 
brother has no son named Thomas, but his second son is 
"William, the description " second son " shows the testator's 
intention notwithstanding the mistake of the name, and 
William will be entitled to the legacy {g). 

(1 ) Where a testator inadvertently executes as his will an 
instrument which he never intended to execute as his will, it 
is obvious that there is no expression of a genuine will, and 
the instrument is void : e.g., Two sisters, A. and B., were 
living together, and agreed to make their wills, chiefly for the 
purpose of giving a life interest to the survivor in the pro- 
perty of the one who died first ; the provisions of the wills 
were almost identical, and were drawn up by A. A. died 
first, and it was then discovered that by mistake A. had 
signed B.'s will, and B. had signed A.'s. Sir J. Hannen 
refused to grant probate of A.'s will ; A. "did not in fact 
know and approve of any part of the contents of the paper as 
her will, for it is quite clear that if she had known of the con- 
tents she would not have signed it " (A). 

But in such cases there must be " proof establishing beyond 

{g) BtocMale v. Bushly, cited 2 {h) In the goods of Hunt, L. E. 

Wms. Exors. p. 1156, 8tli ed. 3 P. & D. 250. 

P. N 
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all possibility of mistake " that the testator did not intend the 
document to operate as his ■will (i). 

(2) — (a) Where a testator inadvertently executes as his 
wlQ an instrument which contains certain words or provisions 
which he never intended should be contained in it, there is no 
expression of a genuine will as regards such words or provisions, 
and accordingly, to that extent, the will is invahd : e.g., A. 
gave instructions that a will should be drawn up bequeathing 
all his personal property to his wife. The will was drawn 
up by filling in a printed form of will, and by inadvertence a 
clause in the printed form, making a provision for children, 
was not struck out. A. duly executed the will, without 
observing or being aware of this clause. It was held that 
the win constituted a valid bequest of all the property to the 
wife, and the provision in favour of the children was in- 
operative (k) 

Of course there must be clear evidence that the testator did 
not intend such words or provisions to operate as part of his 
wiU(0. 

It seems possible that cases might arise where the rejection 
of certain words or provisions would so alter the meaning of 
the remainder of the wiU that it would fail to express the 
genuine intention of the testator. And it seems probable 
that in such cases the whole will would be held to be invalid. 
The subject was touched upon in a recent case as follows : — 

"A more difficult question arises where the rejection of 
words alters the sense of those which remain. For even though 
the Court is convinced that the words were improperly intro- 
duced, so that if the instrument was infer vivos it would 
reform the instrument and order one in different words to be 

(i) Guardhouse v. BlacJcburn, Morrell, 7 P. Div. 68. 
L. E. 1 P. & D. 109, 116. {I) Guardhouse v. Blackburn, 

(k) In the goods of Duane, 2 Sw. supra. 
& T. 690. See also Morrell v. 
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executed, it cannot make the dead man execute a new instru- 
ment ; and there seems much difSculty in treating the will 
after its sense is thus altered as valid within the 9th section 
of the 7 Win. lY. & 1 Yict. c. 26, the signature at the end 
of the wiU required by that enactment having been attached 
to what bore quite a different meaning. It has never, so far 
as their lordships are aware, been necessary to decide as to 
this, though the judgment of Sir James Hannen in Sarter 
V. Harter {m) has some bearing on it. And their lordships 
think it imnecessary, and therefore improper, now to express 
any opinion on this question, for the evidence does not 
raise it" (re). 

(b) Where a testator executes as his will an instrument 
which fails to contain certain words or provisions which he 
intended should be contained in it, there is no expression of a 
genuine will so far as the instrument is affected by the 
omitted provisions. It is perfectly obvious that, since the 
WiUs Act (o), the Court cannot give effect to the genuine 
win by ordering the omitted words or provisions to be added 
to, and read as part of, the document which the testator has 
executed ; for this wotdd be giving effect to a will which had 
not been expressed in the form required by law {p) ; but it 
seems that so far as the meaning of the wiU has been altered 
by the omission the will is invalid {q). Of course in this, as 
in other cases of mistake, the party impeaching the wiU- must 
prove his case by the clearest evidence. 

2. Fraud. — Where a will is made in consequence of im- 
pressions created in the mind of the testator by fraudulent 

(m) L. E. 3 P. & D. 11. {p) See Guardhouse v. Black'- 

{n) Rhodes v. Rhodes, 1 App. turn, L. E. 1 P. & D. 109, 114. 

Cas. 192, 198, per Lord Black- (?) See 1 Jarm. WiUs, 412, 4tli 

burn. ed., citing Earl of Newhwrgh v. 

(o) 7 Will. rV. & 1 Vict. c. 26, Gounfess of Newlwgh, 5 Mad. 364. 

B. 9. 

n2 
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misrepresentations, there oan be no expression of a genuine 
will (r). 

For instance, suppose A. is about to make a will in favour 
of B. ; X., knowing of such intention, makes representations 
to A. respecting the character or conduct of B., which he (X.) 
knows or believes to be false, for the purpose of inducing A. 
to alter his mind ; A. believes these false representations, and 
is induced by them to leave all his property to X., instead of 
to B. (s) : it is clear that such a will is not the genuine wiU 
of A. ; his wiH was to benefit B., and this he would have 
done had it not been for the false impressions created in his 
mind by the fraud of X. 

Where the whole wiU is made in consequence of fraud 
practised upon the testator, the will is completely void ; but 
where only some part of the will is the result of fraud, such 
part only is void and the remainder valid {t). 

Of course fraudulent misrepresentations have no effect 
upon a will unless they actually deceive the testator at the 
time of making the will, and also lead him to make it (m), or, 
in other words, unless the particular will is the consequence 
of the fraud ; for example, in the case above given, if A. had 
altered his mind respecting the gift to B. from some other 
cause than the false representations of X., the will would have 
been valid, notwithstanding that A. at the time believed such 
representations to be true, for in this case they would not 
have affected his will at all. 

3. Undue influence. — The distinction between influence 
which is legitimate and that which is undue has been ex- 
plained in a modem case (») as follows : — "All influences are 

(r) Boyse v. Bosshorough, 6 H. (m) Of. Longford v. Purdon, 1 

L. Oas. at p. 44. Ir. Oh. D. 75. 

(a) Of. ibid. p. 53. (x) Hall v. Sail, L. E. 1 P. & 

' [t] Allen V. M'Pherson, 1 H. L. D. 481, 482. 
Cas. at p. 209. 
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riot unlawful. Persuasion, appeals to the afCeotions or ties of 
kindred, to a sentiment of gratitude for past services, or pity 
for future destitution, or the like-these are aU legitimate 
and may he fairly pressed on a testator. On the other hand- 
pressure of whatever kind, whether acting on the fears bv the 
hopes, if so exerted as to overpower the volition without 
convincing the judgment, is a species of restraint under which 
no vaM will can he made. Importunity or threats, such as 
the testator has not the courage to resist, moral commands 
asserted and yielded to for the sake of peace and quiet, or of ^ 
escaping from distress of mind or social discomfort, these, if 
carried to a degree in which the free play of the testator's 
judgment, discretion, or wishes is overborne, will constitute 
undue influence, though no force is either used or threatened. 
In a word, a testator may be led but not driven, and his will 
must be the offspring of his own volition and not the record 
of some one else's." The distinguishing mark, then, of 
undue influence is coercion {y). Whenever influence has the 
effect of coercing a testator it is undue. It may take the 
form of actual physical restraint or violence exercised upon 
the person of the testator or those closely connected with 
him, or of threats of such violence or restraint — ^in this form 
it is sometimes called duress ; or it may take the form of 
persuasion used to a testator on his death-bed, when even a 
word distracts him, so that in fact the persuasion amounts to 
force (2). We cannot, therefore, predicate " undue " of any 
particular kind of influence in the a,bstraot, but must, in each 
case where undue influence is alleged, ascertaia, from the 
facts of the case, whether the instrument in question expressed 
the genuine will of the testator, or merely a will created in 
his mind by coercion {a). 

(y) Parfltt v. Lawless, L. Ei 2 (a) Boyse v. Rossborough, 6 H, 

P. & D. 462, 470. L. Cas. at p. 45, 

(2) Swin. Pt. 1, s. 4, pi. 1. 
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■; It may be here observed that there is a most important 
difference between wills and transactions inter vivos as regards 
proof of undue influence. " In equity persons standing in 
certain relations to one another — such as parent and child, 
man and wife, doctor and patient, attorney and client, 
confessor and penitent, guardian and ward — are subject 
to certain presumptions when transactions between them 
are brought in question ; and i£ a gift or contract made in 
favour of him who holds the position of influence is im- 
peached by him who is subject to that influence, the courts of 
equity cast upon the former the burthen of proving that the 
transaction was fairly conducted as i£ between strangers; that 
the weaker was not unduly impressed by the natural influ- 
ence of the stronger, or the inexperienced overreached by 
him of more mature intelligence" (6). In such cases the pre- 
sumption is that undue influence was exercised, and the trans- 
action is invalid unless evidence be brought which rebuts the 
presumption (c). But this "has never been, and is not the 
law" regarding wills (c). The existence of parental and 
confidential relations, &o., between the testator and legatee, 
or devisee, will arouse the suspicion of the Court, and be 
ground for the strictest investigation of all facts and circum- 
stances connected with the making of the will ; but it raises 
no presumption of undue influence, and accordingly the will' 
must be held to be valid unless evidence be brought before 
the Court proving that undue influence was exercised over 
the testator. Thus, in Parfitt v. Lawless (d), a. testatrix gave 
the residue of her estate to a Roman Catholic priest, who had 
for many years resided as chaplain with the testatrix and her 
husband, and for part of that time, and at the time the AviU 
was made, had acted as her confessor. There was no evi- 

(b) Parfitt V. Lawless, L. E. 2 (c) Pollock, Contracts, pp. 557 

P. & D. 462, 468. et seq., 4tli ed. 

[d) L. E. 2 P. & D. 462. 
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dence that the priest had interfered in the making of the 
will, or had procured the gift of the residue to himself, or 
had brought about such gift by coercion or dominion exer- 
cised over the testatrix against her wiU, or by importunity 
not to be resisted. It was not even shown that in the 
common afiairs of Hfe the testatrix was under the priest's 
control or dominion. Under these circumstances it was 
held that there was no evidence of undue iofluence to go to 
the jury, and that the wiU must be declared valid. 



Section IY. — The Provisions of the Will must not he contrary 

to Law. 

So far as the provisions of a vsdll are contrary to law, the 
will is of course void. 

It would be out of place here to attempt an enumeration of 
the possible ways in which a will might be rendered invalid 
on this ground ; but provisions in wills have so often been 
invaKd through being (1) contrary to the law restricting the 
creation of future estates and interests in real and personal 
property, or (2) contrary to the law restricting dispositions of 
property for what are called "charitable" purposes and 
superstitious uses, that it seems necessary to refer briefly to 
the law on these subjects. 

I. Eestriotions upon the creation of future estates or inte- 
rests in real or personal property. 

The law on this subject relates to : — 

1. The creation of contingent remainders ; 

2. The creation of executory interests (e) ; 

3. The accumulation of the income of property in favour 

of future owners. 

(e) As to the distinctioii be- executory interests, see Wms.Eeal 
tween contingent remainders and Prop. p. 354, 16tli ed. 
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1. Contingent Remainders. — The rule is tliat : — 

" An estate cannot be given to an unborn person for life, 
followed by any estate to any cMd of such, unborn per- 
son"(^). 

Accordingly a provision in a will giving an estate to the 
child of such unborn person is absolutely void. Thus, in a 
devise of real property to A. (an unmarried person) for life, 
remainder to A.'s eldest son for Hfe, remainder to the sons of 
A.'s eldest son successively according to seniority in tail, the 
limitation of the estate tail to the sons of the eldest son is 
absolutely void {h). 

2. Executory Interests. — The rule is that : — 

An executory interest must commence within the period of 
a definite Hfe or definite lives in being, and twenty-one 
years after the determination of such life or lives ; and every 
executory interest which might, in any event, transgress this 
limit is absolutely void («). 

Thus, a gift to the fijst son of A., a living person, who 
shall attain the age of twenty-one, is valid, for A.'s son must 
attain twenty-one either in A.'s lifetime or at any rate within 
twenty- one years of his death — allowing for the period of 
gestation, which is always done in these cases where the child 
is born after its parent's death. But a gift to the first son of 
A., a living person, who shall attain the age of twenty-four, 
would be absolutely void, for i£ A. died leaving a son who 
was not three years old, the son's interest would commence at 
a time exceeding twenty-one years from A.'s death. 

To the general rule there is, however, one exception ; " if 
the executory limitation should be in defeasance of, or ioune- 
diately preceded by an estate tail, then, as the estate tail and 

{g) Wms. Eeal Prop. p. 314, (i) Wms. Eeal Prop. p. 359, 

16tli ed. 16tli ed. ; Personal Prop. p. 350, 

Qi) As to tlie cy pres doctrine 13th ed. 
in such cases, see post, p. 238. 
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all subsequent estates may be barred by the tenant in tail, the 
remoteness of the event on which the executory limitation is to 
arise will not affect its validity" (/c). 

This exception can, of course, only apply to gifts of real 
estate : the general rule applies to both real and personal estate. 

3. Accumulation of the Income of Property. — Before 1800 
there was no restriction imposed by law upon provisions in 
deeds or wills for the accumulation of income in favour of 
future owners, unless, at least, such provisions were contrary 
to the rule just mentioned for limiting the creation of execu- 
tory interests. But ia 1799 it was found necessary to alter 
the law on this subject in consequence of Mr. Peter Thellus- 
son's extraordinary will being held valid by the Courts. 
Thellusson devised real estate (of which the annual income 
was nearly 5,000/.), and also other estates directed to be pur- 
chased with the residue of his personal estate amounting to 
about 600,000/., to trustees, in trust to accumulate the income 
duriug the lives of his sons A., B., and C, and of his grand- 
son D., and during the lives of such issue of A., B., C, and 
D., as might he living at the time of his {Thellusson's) death'. 
The accumulations were to be invested by the trustees in real 
estate, and after the death of A., B., 0., and D., and of such 
of their issue as were living at TheUusson's death, the pro- 
perty was given to certain of their liueal descendants in 
tail(/). It wiU be observed that by limiting the accumula- 
tion to the lives of persons living at his death, Thellusson 
kept within the limits of the rule as to the creation of execu- 
tory iaterests, and the Court was obliged to hold the wiH 
valid. 

In consequence of this decision an Act was passed in 
1800 (m) (sometimes called the "Thellusson Act"), which 

{k} Wms. Eeal Prop. p. 360, (1) Thellusson v. Woodford, 4 

letli ed. ; Heasman v. Pearse, L. E. Ves. 227. 
1 Ch. 275. (w) 39 & 40 Geo. III. c. 98. 
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provides that no income of real or personal property shall he 
accumulated for any longer period than — 

(1) The life of the grantor or settlor ; or 

(2) Twenty-one years from the death of the grantor, 
settlor, or testator ; or 

(3) During the minority of any person living, or in ventre 
sa mhre at the death of the grantor, settlor, or testator ; or 

(4) During the minority only of any person who, under 
the settlement or will, would for the time being, if of fuU 
age, be entitled to the income so directed to be accumulated. 

" Or " is to be read in its ordinary disjunctive sense, and 
accordingly an accumulation can only take place during one 
of the specified periods. For instance, a direction ia a will 
to accumulate the interest of trust funds for twenty-one 
years after the testator's death, and, at the expiration of that 
time, during the minorities of the persons who wiU ultimately 
be entitled under the trusts, vrill only be vaHd for the period 
of twenty-one years after the testator's death (w). 

The Act expressly provides that the restrictions imposed 
by it shall not apply to any provision — (1) for payment of 
debts ; or (2) for raisiag portions for children ; or (3) respect- 
ing the produce of timber or wood (o). 

A provision for accumulation of income during a period ia 
excess of the time limited by the Act, is (1) valid to the extent 
of the time allowed by the Act, but (2) void so far as the period 
is in excess of the time allowed hy the Act i^p). 

It must be observed that any provision for accumulation 
which exceeds the time allowed by law for the creation of 
executory interests, is absolutely void independently of the 
TheUusson Act(g'). 

[n) Wilson v. Wilson, 1 Sim. Be Lady Sosslyn's Triisi, 16 Sim. 

N. S. 288. 391. 

(o) Sect. 3. (q) Lord SouihamptonY. Marquis 

Ip) 1 Jarm. Wills, 306, 4t]i ed. ; of Hertford, 2 Ves. & Bea. 5h 
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II. Eestrictions upon dispositions of property for oharitable 
purposes, and superstitious uses. 

1. Charitable Purposes.— The meaning of the word 
" charitable " was explained by Sir W. Ghrant, M. E., in 
Morioe v. Bishop of Durham (r), as foUows : — " That word in 
its widest sense denotes all the good affections men ought to 
bear towards each other ; in its most restricted and common 
sense, relief of the poor. In neither of these senses is it em- 
ployed in this Court. Here its signification is derived chiefly 
from the Statute of ELi2iabeth(s). Those purposes are con- 
sidered charitable which that statute enumerates, or which by 
analogies are deemed within its spirit and intendment." In 
the preamble of the statute thus referred to, the following 
objects were specified as charitable : — 

Eehef of aged, impotent, and poor people, maintenance of 
sick and maimed soldiers and mariners, schools of leamiag, 
free schools, scholars in universities, repair of bridges, ports, 
havens, causeways, churches, sea-banks and highways, educa- 
tion and preferment of orphans, relief, stock or niaintenance 
for houses of correction, marriages of poor maids, supportation, 
aid, and help of young tradesmen, handicraftsmen, and persons 
decayed, relief or redemption of prisoners or captives, for aid 
or ease of any poor inhabitants concerning payments of fif- 
teens, setting out of soldiers, and other taxes. 

As instances of purposes analogous to these, and therefore 
held to be charitable purposes within the " spirit and iatend- 
ment " — or as it is also called " the equity " — of the statute, 
may be mentioned, gifts for the erection of water-works for 
the use of the inhabitants of a town (^),, for "charities and 
other public purposes " in a parish (m), and for foimding prizes 
for essays (®). 

(r) 9 Ves. at p. 405. («) Dolan v. Macdermot, L. E. 

(s) 43 EUz. c. 4. 5 Eq. 60. 

[t) Jones y. Williams, Amb. 651. (v) Farrer v. St. Catherine's 
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The Mortmain and Charita'ble Uses Act, 1888 (r), whicli 
came into operation on tlie 13tli August, 1888, repeals the 
Statute of Elizaheth, but does not affect any right, ohKgation, 
or liability acquired, accrued, or incurred under it («), and' 
makes the following provision as to the preamble — "Whereas 
in divers enactments and documents reference is made to 
charities within the meaning, purview, and interpretation of 
the said Act [i. e., the Statute of Elizabeth] : be it therefore 
enacted, that references to such charities shall be construed 
as references to charities within the meaniag, purview, and 
interpretation of the said preamble (t). Accordingly, subject 
to these exceptions, the Statute of Elizabeth will not in future 
affect the construction of gifts for charitable purposes. 

The pohoy of early times strongly favoured gifts, even of land, 
to charitable purposes. At the commencement of the 18th cen- 
tury, however, the tide of public opiaion appears to have flowed 
in an opposite direction, and the legislature deemed it necessary 
to impose further restrictions on such gifts ; from the nature of 
which it may be presumed that the practice of disposing by 
will of land to charity had antecedently prevailed to such an 
extent as to threaten public iaconvenience. It appears to 
have been considered that this tendency would be sufficiently 
counteracted by preventing persons from aliening more of 
their lands for these objects than they chose to part with 
in their own lifetime ; the supposition evidently being, that 
men were in little danger of being perniciously generous at 
the sacrifice of their own personal enjoyment, and when un- 
influenced by the near approach of death (u). This change of 
opinion resulted iu the passing of the statute 9 Geo. II. e. 36, 

Coll., Gamh., L. E. 10 Eq. 19; (s) Sect. 13(1). 

numerous other similar cases are (t) Ibid. (2). 

quoted, 1 Jarm. Wills, p. 209, (u) 1 Jarm. Wills, pp. 218, 219, 

4th ed. 4th ed. 
(r) 51 & 52 Vict. c. 42. 
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commonly called the "Mortmain Act." It provided that, 
(1) " no lands or hereditaments, nor (2) any money, stock, or 
other personal estate, to he laid out in the purchase of any lands 
or hereditaments, shall he conveyed or settled for any charitable 
uses, unless such lands or hereditaments, or money or personal 
estate (other than stock in the puhlic funds) be conveyed by 
deed indented, sealed and delivered in the presence of two or 
more credible witnesses, twelve calendar months at least before 
the death of the donor or grantor, including the days of the 
execution and death, and enrolled in the High Court of 
Chancery within six calendar months next after the execution 
thereof, and unless such stock be transferred six calendar 
months at least before the death of the donor or grantor, 
including the days of the transfer and death " {x). And " aU 
gifts, conveyances, and settlements for any charitable use 
whatsoever, made in any other manner or form " than by the 
Act directed, are declared to be " absolutely and to all intents 
and purposes null and void" (y). 

This statute was repealed by the Mortmain and Charitable 
Uses Act, 1888 (2), which came into operation on the 13th 
August, 1888, but the provisions above mentioned were prac- 
tically re-enacted, with some few alterations which are imma- 
terial for our present purpose. Consequently all such gifts, 
if made by will, whether before or after the 13th August, 
1888, are null and void (for a will could not be made so 
as to satisfy the requirements of the statutes) unless they 
fall within some of the exceptions which wiU be mentioned later 
on {a). 

The Mortmain Act of 9 Greo. II. speaks of " lands or here- 
ditaments " ; the Mortmain and Charitable Uses Act, 1888, 
ppeaks of "land" (6), but defines land as including " tene- 

{x) Sect. 1 ; Wms. Eeal Prop. (z) 51 & 52 Vict. 0. 42, s. 13. 

p. 88, 16tli ed. (a) Post, p. 192. 

iy) Sect. 4. {b) Sect. 4 (1). 
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ments and hereditaments, corporeal or incorporeal, of whatso- 
ever tenure, and any estate and interest in land " (z). With- 
out speculating as to the construction which may be placed 
upon this new Act, it may be useful to explain yery briefly 
. how the old Act was interpreted by the Courts. 

The Mortmain Act of 9 Geo. II. was very strictly con- 
strued, and bequests for charitable purposes of personal estate 
which in any degree " savoured of the realty," as it was 
called, were held to be void (a). Thus it was held that 
bequests of leasehold property (b), money secured by mort- 
gage (c), and shares in a canal navigation (d), for charitable 
purposes, were void ; for in such cases the bequest gave an 
interest, though indirectly, in land, and thus savoured of the 
realty. Bequests of shares in companies whose funds were 
invested in land or the objects of which necessitated the 
holding of land have been the most fruitful source of litiga- 
tion on the point ; but the " current of modem decisions is 
against the older cases," and " while there is to be found an 
inclination formerly to carry the provisions of the Act beyond 
the intention of the legislature, the tendency of modem 
decisions has been the other way " (e). 

Thus, bequests for charitable purposes of money secured by 
policies of assurance, although the assurance company invested 
its funds in real estate ( /), of shares in a banking company 
authorized to invest money on mortgage of real estate (g), of 
shares in a mining company (h), and of shares in a land 

(z) Sect. 10 (iii). (e) Per Lord St. Leonards, ilfj^ers 

(a) Wms. Personal Prop. p. 543, v. Perigal, 2 De G. M. & G. 619. 

lathed. (/) MarchY.AU.-Gm., 5Bea.Y. 

(5) Att.-Gm, v. Graves, Amb. 433. 

155. (g) Myers v. Perigal, 2 De G. 

(c) Att.-Oen. v. Meyrich, 2 Yes. M. & G. 899. 

Ben. 44. {h) Eayter v. Tucker, 4 Kay & 

{d) Howse V. Chapman, 4 Yes. J. 243. 
542. 
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company («), have been held valid. The test in such cases 
seems to have been, "not whether the holder of the shares can 
in some sense be said to be interested in land, but whether 
the share is such a share as, under any ordinary state of circum- 
stances, can result to him in the shape of land. In other 
■words, is the right of the shareholder merely a right to call 
for his share of the profits, and not for a specific share of the 
land itself" (k) ? 

A distinction has been drawn between bequests of shares in 
a company and bequests of debentures whereby the under- 
taking of a company with the rents and tolls have been 
mortgaged, and the latter kind of bequests have been held to 
be invalid (l). But it has been decided in more recent cases 
that debentures made by a railway company do not give the 
debenture holder a specific charge upon the property, but only 
upon the net profits and earnings of the company, and accord- 
ingly a bequest of such debentures to a charity is vaHd (m). 
The principle of these decisions is applicable to the debentures 
of all other public bodies with parliamentary powers and 
duties to be exercised for the public benefit, as harbour, dock, 
canal, and waterworks companies, and public bodies con- 
stituted for the improvement of towns (n) ; and therefore it 
appears to have been settled law that bequests of such deben- 
tm-es to charities were valid. 

Bequests of money to charities for the express purpose of 
beiag laid out in the purchase of land are, of course, void ; 
and, even where there was no express direction that land 
should be purchased, a bequest was, as a general rule, void i£ 
the charitable object for which the money was given was of 

(i) Entwistle v. Bavis, L. E. 4 ham's Trusts, 10 Hare, 446 ; 

Bq. 274. Thornton v. Kempson, Kay, 592. 

(k) Ibid. W ■4W»'ee v. Hawe, 9 Oh, D. 

(l) Ashton V. Lord Langdah, 4 351 ; and oases there cited. 

De a. & Sm. 402 ; In re Lang- (w) 1 Jarin. WiUs, 225, 4th ed. 
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such a kind as to involve the acquisition of land. Thus, a 
bequest of money to he laid out in huilding a hospital (o) or 
school [p) was void, for land must be acquired before a buUd- 
ing can he erected ; so a bequest of money to enable trustees 
to complete a contract they had already entered into for the 
purchase of land for a charity, or to pay off an encumbrance 
on real estate which already belonged to a charity, was 
void {q). But bequests of money for the erection, repair, or 
improvement of buildings upon land which u-as already in 
mortmain, were valid (r), provided, at least, the terms of the 
will precluded the application of the legacy to the acquisition 
of fresh land for the purpose of the building or improve- 
ments, for, otherwise, the mere fact that the charity possessed 
land, on which the building might be erected, did not render 
the bequest valid (s). It was also decided that a bequest of 
money to be employed in building was valid where the build- 
ing was made conditional upon land being given for the pur- 
pose at some limited future time, and no part of the legacy 
was to be applied to the purchase of land {t). 

The following charitable objects have been excepted from 
the operation of the Mortmain Acts, either by those Acts 
themselves or by other statutes, and therefore devises of land, 
or bequests of personal estate to be invested in land, for these 
objects are valid : — 

1. Exceptions created by the Mortmaia Act of 9 Greo. II. (m). 

Grifts for the benefit of the University of Oxford or Cam- 
bridge, or any college or house of learning within either 
University, or the colleges of Eton, Winchester, or West- 

(o) PeZAom V. .4nderson, 2 Eden, 180. 

296. (s) Qillett v. Hobaon, 5 Sim. 651. 

■ {p) Att.-Qen. v. Nash, 3 Bro. («) Att.-Oen. v. PUlpott, 6 H. 

C. 0. 688. L. Oas. 338 ; overruling Trye v. 

{q) Corbyn v. French, 4 Ves. Corporation of CHoucesUr,l'i.'B&a,T. 

431 ; Tudor's L. C. 519, 3rd ed. 173. 

(r) Att.-Oen. v. Parsons, 8 Ves. (a) Sect. 4. 



THE ESSENTIALS OF A VALID WILL. 193 

minster. But the giit must have heen made for some 
academical or collegiate purpose («) . 

2. Exceptions created by the Mortmain and Charitable 
Uses Act, 1888. 

(1) All the exceptions created by the Mortmain Act of 
9 Geo. II. {w). 

(2) Grifts for the benefit of the Universities of London and 
Durham, and the Victoria University, or any of the colleges 
or houses of learning within any of those Universities, or 
Keble College, Oxford («•). 

(3) A devise of land for a pubHp park, for a public 
museum, or for a school house for an elementary school; 
provided the quantity of land does not exceed hoenty acres 
for any one park, two acres for any one museum, or one acre 
for any one school house {x) . 

(4) A bequest of personal estate to be applied in or 
towards the purchase of land for any. of the purposes men- 
tioned in (3) [x). 

But N.B. the will iu (3) and (4) must be executed not less 
than twelve months before the death of the testator, or must be 
a reproduction in substance of a devise in a previous will in 
force at the time of such reproduction and executed twelve 
months before the death of the testator ; and such will must 
be enrolled ia the books of the Charity Commissioners within 
six months after the death of the testator {y) . 

3. Exceptions created by other statutes. 

The Mortmain and Charitable Uses Act, 1888, expressly 
provides that any statute now in force which either wholly 
or partially excluded the operation of the Mortmain Act, 
9 Geo. II. shall to the same extent exclude the operation 
pf the new Act(s). The chief exceptions created by such 

(v) Whorwoody. University Coll., Act, 
Oxford, 1 Yes. 53. _ . (») Sect. 6 (1), (3). 



{w) Sect. 7 (i). This coUege did M Sect. 6 (2). 

not come under the exceptions (z) Sect. 8, 

contained in the former Mortmain 

P. 
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Acts are gifts to (1) the Foundling Hospital (a), (2) the 
British Museum (6), (3) the Marine Society (c), (4) the Bath 
Infirmary (d), (5) Queen Anne's Bounty (e), (6) The Eoyal 
Navy Asylum (/), (7) Commissioners of Gb-eenwich Hos- 
pital (^), (8) St. George's Hospital (^), (9) The Seamen's 
Hospital Society («'), (10) Museums of Art and Science (/). 
There are also some other exceptions {k). 

2. Superstitious Uses. 

A superstitious use has been defined as " one which has for 
its object the propagation of the rites of a religion not tole- 
. rated by the law" (l). Accordingly, all gifts of property for 
the propagation of the religions of Roman Catholics, Protes- 
tant Dissenters, and Jews, were formerly regarded as gifts for 
superstitious uses ; and such gifts were invalid, for although 
only certain of them, when made for the support of the rites 
and ceremonies of the Church of Rome, were expressly 
declared void by statute (m), yet all the rest were held to be 
invalid as beiiig contrary to the policy of the law (w). 

However, by the Toleration Act (o), passed in 1688, 
Protestant Dissenters, except Unitarians, and by a later 
Act (p) Unitarians, were relieved from the operation of the 
various penal and disabling statutes whereby the legislature 
had attempted to suppress their tenets, and consequently 

(a) 17 Geo. II. c. 29. {k) See Cliroii. Index to the 

(6) 26 Geo. II. c. 22, s. 14, and statutes, p. 659, 4tli ed. 

5 Geo. IV. 0. 39. (1) Boyle, 242, quoted Tudor's 

(c) 12 Geo. III. c. 67. L. Gas. 541, 3rd ed. 

(d) 19 Geo. in. c. 23. (m) 23 Hen. TTTT. c. 10; 1 

(e) 43 Geo. III. c. 107. Edw. VI. c. 14. 

(/) 51 Geo. III. c. 105. (n) Hex v. Partington, 1 Salk. 

[g) 10 Geo. IV. c. 25, s. 37. 162 ; De Costa v. De Pas, 1 Amb. 

(A) 4 Will. IV. 0. 38 (local and 228 ; Att.-Gen. v. Baxter, 1 Vem. 

personal Acts). 248. 

(i) 3 & 4 Will. IV. c. 9, ss. 1, 2. (o) 1 WiU. & Mary, c. 18. 

(J) 13 & 14 Vict. o. 65, repeal- (p) 63 Geo. III. c. 160. 
ing 8 & 9 Vict. c. 43. 
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gifts for the propagation of their religion ceased to; be for 
superstitious uses, and became valid. 

In 1832 an Act {q) was also passed in favour of Eoman 
Catholics ; it provides that they, " in respect of their schools, 
places for religious worship, education, and charitable pur- 
poses in Great Britain, and the property held therewith, and 
the persons employed in or about the same, shall, in respect 
thereof, be subject to the same laws as the Protestant Dis- 
senters are subject to in England in respect to their schools, 
places for religious worship, education, and charitable pur- 
poses, and not further or otherwise." It seems that gifts 
for other than these specified objects, when made in favour 
of the Roman Catholic religion, will still be invalid, at least 
in England. Thus, a bequest to procure masses for the 
dead has been held to be a gift for a superstitious use, and 
accordingly invalid (r). 

By a still later statute (s) passed iu 1846, the Jews, " in 
respect of their schools, places of religious worship, education, 
and charitable purposes, and the property held therewith," 
were made subject to the same laws as Protestant Dissenters 
are subject to, " and not further or otherwise" {t). 

Where a disposition of property by will is for a charitable., 
as well as a superstitious use, the Crown will be entitled to 
the property, and will devote it to a charitable object which 
is not superstitious (m) ; but where it is for a superstitious use 
alone, the representatives of the testator will be entitled to 
it {v). Thiis, a bequest of the residue of the testator's estate 
for the piirpose of educating and bringing up poor orphan 
children in the Eoman Catholic religion was held void (before 
2 & 3 WiU. IV. c. 115 was passed), as being a superstitious 

(^) 2 & 3 Will. IV. c. 115. («) Sect. 2. 

(r) West V. Shuttleworth, 2 My. (m) Be Oosta v. De Pas, Axah. 

& Keen, 684. 228. 

(s) 9 & 10 Vict. 0. 59. (v) West v. Shuttleworth, supra. 

o2 
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Tise so far as regarded the direction that the children were to 
he educated in the Roman Catholic religion, hut, being for 
the heneflt of pom' orphan children, it was also a charitable 
use («), and accordiagly it was also held that the property 
should be disposed of for such purposes as the King should 
direct (y). But when a bequest of residue was made to 
Roman Catholic priests and chapels in order that the testatrix 
might have the benefit of prayers and masses, it was held 
that the next of kin were entitled to the property (s), for in 
this case there was no charitable as well as superstitious use. 



Section V. — The persons to whom interests are given under a 
ioiU must he capable of acquiring such interests by will. 

Every person, whether natural or artificial {i. e., a corpora- 
tion), is capable of acquiring an interest under a will, imless 
specially incapacitated by law. 

We must therefore inquire to what extent (1) natural, and 
(2) artificial persons, i. e., corporations, are incapacitated by 
law. 

I. Natural Persons. 

1. A witness, or the wife or husband of a witness, to the 
will. 

It is expressly provided by the Wills Act (a), that the 
gift of any beneficial interest to a witness, or to the wife or 
husband of a witness, to the will (except charges or directions 
for the payment of any debt or debts due from the testator to 
such witness, &c.) shall be utterly null and void. 

.{x) See supra, p. 187. & Keeti, 684. 

ly) Cary v. Allot, 1 Ves. 490. (o) 7 Will. IV. & 1 Vict. c. 26, 

(z) West V. Shuttlmorth, 2 My. s. 15. 
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2. Aliens. 

(1) Alien friends, i. e., the subjects of a foreign state wMch 
is at peace with England. 

Gifts of personal chattels to alien friends seem always to 
have been valid (6). But as an alien was incapable of acquir- 
ing real estate or chattels real (except a term not exceeding 
twenty-one years for the residence or occupation of himself or 
his servants, or for the purpose of any trade, business, or 
manufacture) (c), he could not acquire real estate or chattels 
real by will, and any such gift was forfeited to the Crown. 
This incapacity has, however, been taken away by the 
Naturalization Act, 1870 {d), which provides that real and 
personal estate of every description may be taken, acquired, 
held, and disposed of by an alien in the same manner as by a 
natural-bom British subject. 

(2) Alien enemies, i.e., subjects of a foreign state which is 
at war with England. 

The general rule seems to be that real or personal property 
devised or bequeathed to alien enemies is forfeited to the 
Crown (e). But when war is declared in modern times it is 
usual, in the proclamation of war, for the Crown to permit 
the subjects of the enemy resident in this country to continue 
here so long as they peaceably demean themselves, and such 
persons would be deemed alien friends in effect ; and an alien 
enemy would be in the same position who might come here 
after the war commenced, if resident here by licence from the 
Crown (/) . 

II. Artificial Persons. 

Corporations are capable of acquiring personal property, 

(J) Calvin's Case, 1 Co. 17. of personal property, but tlie prin- 

(c) Wms. Eeal Prop. p. 83, oiple of the decision seems appli- 

leth ed. cable to all gifts by will. 

{d) 33 Vict. 0. 14, s. 2. (/) See Wms. Exors. vol. i. 

(e) Att.-Gen. v. Weedon, Parker, p. 234, vol. ii. p. 1056, Sth ed. 
267. Tbia was tbe case of a legacy 
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but are, as a general rule, incapable of acquiring real property 
by will. 

The incapacity of corporations to bold real estate seems 
originally to have been created for the benefit of the feudal 
lords, who would have been deprived of their escheats and 
other feudal profits had the tenant been permitted to aliene his 
land to corporations — ^for corporations do not die. 

The earliest statute on the subject was the re-issue of 
Magna Carta in 1217 by Henry III., which prohibited the 
alienation of land to religious houses; but in the reign of 
Edward I. the prohibition was extended to alienations to any 
corporation, whether ecclesiastical or lay, sole or aggre- 
gate {g) ; i.e., to any alienation of lands "^er quod ad manum 
mortuam deveniant." The restriction on holding lands by 
corporations {i.e., holding in mortmain) might have been 
dispensed with by obtaining a licence from the Crown and the 
mesne lords, if any ; but if no such licence were obtained the 
efEect of the alienation was that the corporation took the land 
but could not hold it, and it was forfeited to the Crown or 
mesne lord (A). The statute 32 Hen YIII. c. 1 (which, as 
we have seen (*), enabled persons to dispose by will of all land 
held by socage, and two-thirds of that held by military 
tenure) was silent on the subject of devises to corporations, 
but such devises were excepted by section 4 of 34 & 35 
Hen. YIII. c. 5 (which was passed in order to explain 33 
Hen. VIII. c. 1) and were accordingly void. A corporation 
could not, therefore, even take under such a devise. The 
Wills Act (y) repealed 34 & 35 Hen. YIII. c. 5, without 
reserving the prohibition against devises to corporations, and 
so the effect of such a devise would be the same as that of an 

{g) 1 Edw. I., stat. 2, c. 13 ; repealed by 51 & 52 Vict. c. 42, 

13 Edw. I. c. 32 ; 18 Edw. I. c. 3 ; s. 13. 

anc^ see 16 Eioh. II. c. 5. All (h) 1 Jarm. Wills,- 66, 4th ed. 

these statutes will be found in (i) Supra, p. 38. 

Digby's Eeal Prop. ; they were (j) 7 Will. IV. & 1 Vict. o. 26. 
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alienation inter vivos to a corporation, i.e., the corporation can 
take but cannot hold real estate devised to it, and accordiagly 
sucli real estate is forfeited to the Crown or mesne lord, unless 
by licence from the Crown (k) or by Act of Parliament, the 
corporation is authorized to hold real estate (l). 

The law relating to mortmain has been consolidated and 
amended by the Mortmain and Charitable Uses Act, 1888 (m), 
but without making any change in the law as above stated. 



Section VI. — The Will must remain unrevoked at the Death 
of the Testator. 

A testator may revoke his will, and afterwards change his 
mind and revive it, in which case it wUl be as valid as if it 
had never been revoked, and thus may remain unrevoked at 
his death. We must therefore inquire (A) how wUls may be 
revoked, and (B) how revoked wills may be revived. 

A. The different Ways in which a Will may he revoked. 

A will may be revoked in the following different ways : — 

1. By marriage of the testator. 

The Wills Act {n) provides that " Every will made by a 
man or woman shall be revoked by his or her marriage (except 
a will made in. exercise of a power of appointment when the 
real or personal estate thereby appointed would not, in default 
of such appointment pass to his or her heir, customary heir-, 
executor or administrator, or the persons entitled as his or her 
next of kin under the Statute of Distributions " (o). 

{k) A licence from the mesne (m) 51 & 52 Vict. c. 42, Part I. 

lord is now unnecessary. 7 & 8 (w) 7 Will. IV. & 1 Vict. c. 26, 

WiU. ni. c. 37. s. 18. 

(?) See Jarm. Wills, p. 66, (o) Supra, p. 108. 
4th ed. 
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The reason for this exception is, that in cases where tlie 
heir or next of kin are not entitled in default of appointment, 
the revocation of the will could not be of any benefit to the 
issue of the marriage. 

The law as to revocation by marriage, before the Wills Act 
came into operation, was as follows {p) — 

If a woman made a will, and afterwards married, the mar- 
riage alone was a revocation of the wiU. And although the 
wife should survive the husband, yet the will would not sur- 
vive after the husband's death without a re-publication. But 
marriage did not affect a will made by the woman before 
marriage in exercise of a power of appointment. 

If a man made a will, and afterwards married, the marriage 
alone was not a revocation of the will, but the Courts adopted 
the rule that if he had issue, and died leaving his wife and 
issue unprovided for, this should be considered as an impHed 
revocation of the will. The rule, however, is not found in 
ancient authorities, and was the result of modem deci- 
sions (§■). 

2. By the execution of a subsequent valid will, or 
codicil (r). 

But unless the subsequent will, or codicil, expressly revokes 
the will, the will is only revoked so far as it is inconsistent 
with the subsequent will, or codicil (s) . 

3. By " some writing " declaring an intention to revoke the 
wUl, and executed in the same manner in which a wiU. is 
required to be executed {t). 

For instance, where a testator wrote a memorandum, at the 



{p) See 1 Wms. Exors. pp. 195, {r) 1 WiU. IV. & 1 Viet. c. 26, 

196, 8th ed. s. 20. 

(2) The first case on the point (s) Lemage v. Qoodban, L. E. 1 

seems to he that of Overhury v. P. & D. 57 ; Be Howard, ibid. 636. 

Overhury (2 Show. 242), decided («) 1 Will. IV. & 1 Vict. c. 26, 

in 1682. s. 20. 
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foot of his will, to this effect—" This will was cancelled this 
day ; " and such memorandum was duly signed by the testa- 
tor in the presence of two witnesses, it revoked the wiU 
although it did not itself constitute a will or codicil (««). 

4. By "the burning, tearing, or otherwise destroying" 
the will, "by the testator, or by some person in his presence 
and by his direction, witTi the intention of revoking the 
same " (v). 

Mere accidental destruction of the will does not revoke it, 
and the will must be carried out, provided, of course, it is 
possible to prove its terms from other sources ix). 

5. Where specific property is devised or bequeathed by the 
will, and the testator in his lifetime sells or otherwise dis- 
poses of such property, the will is, of course, revoked with 
respect to such property. 

"With reference to this point it must be observed that, by 
the Wills Act («/), " no conveyance or other act made or done 
subsequently to the execution of a will of or relating to any 
real or personal estate .therein comprised, except an act by 
which such will shall be revoked as aforesaid (s), shall prevent 
the operation of the will with respect to such estate or interest 
in such real or personal estate as the testator shall have power 
to dispose of by will at the time of his death" (a). Under 
the old law, if a testator aliened land which he had disposed 
of by will, and subsequently re-acquired the same lands and 
held them at the time of his death, they would not have 
passed to the devisee (b). But now any intermediate dealing 
with the property, between the execution of the will and the 

(m) Intfie goods of Fraser,'L.U. (z) I.e. 1, 2, 3, and 4, supra, 

2 P. & D. 40. PP- 199 e* s^g. 

{v) 7 WiU. IV. & 1 Vict. c. 26, (a) Moor v. Baialeck, 12 Sim. 

g_ 20. 139 ; Ford v. De Pontes, 30 Beav. 

(x) See Sugden v. Lord St. Leo- 593. 

nards, L. E. 1 P. D. 154. (6) See Jarm.WiUs, 147,4tlied. 

{y) Sect. 23. 
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deatli, will not operate as a revocation, provided the testator 
had power to dispose of it by will at the latter date. 

The Wills Act expressly provides that " no wiU shall be 
revoked by any presumption of intention on the ground of 
an alteration in circumstances" (c). Under the old law the 
Courts (at least the Ecclesiastical Courts) seem to have con- 
sidered that a change in the condition of the testator, other 
than his marriage, might have been a groiind for presuming 
an intention to revoke his will (d). 

6. By change of the testator's domicil. The general rule 
is, that the validity of a will of personal estate depends upon 
the law of the testator's domicil at the time of his death. If, 
therefore, a testator domiciled in France should make a valid 
will according to French law, and afterwards should come 
over to England and die domiciled here, the validity of his 
will would depend upon whether it conforiped to the require- 
ments of English law, and if it did not the will would be 
void. The change of domicil would thus operate as a revo- 
cation of the will. 

In case, however, of British subjects who die after the 6th 
August, 1861, it has been provided by a recent Act (e) that 
their wills "shall not be held to be revoked or to have 
become invalid" by reason of any subsequent change of 
domiciL(/). 

B. The different Ways in which a revoked Will can he revived. 

A revoked will can only be revived in two ways {g) ; — 
1. By the re-exeoution of the will in the manner required 
by the Wills Act for the execution of wills {h). 

(e) 7 WiU. IV. & 1 Vict. c. 26, (/) Sect. 3; Re Beid, L. E. 1 

s. 19. P. & M. 74. 

(d) lWms.Exors.p.205,8tlied. {g) 7 WiU. IV. & 1 Vict. c. 26, 

(e) 24 & 25 Vict. c. 114. b. 22. 

{h) Supra, p. 157. 
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2. By a codicil, executed in tlie manner required by the 
Wills Act for the execution of codicils («'), and showing an 
intention to revive the will. 

Before the WiUs Act (/<;) came iato operation, a will of real 
estate could only be revived by re-execution of the will, in 
the manner provided by the Statute of Frauds for the execu- 
tion of wiUs of land (1) . But vdUs of personalty could be 
revived, not only by an attested codicil or other writing, but 
also by a mere parol declaration of intention, or by words or 
acts from which an intention could be implied (m). 

(i) Supra, Tp. 159. expressly provided by the Stli sec- 

{k) 1 WiU. IV. & 1 Viot. c. 26. tion. 

{l) Supra, p. 156. This was (m) lWms.Exors.p.209,8thed. 
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CHAPTEE II. 

THE SUCCESSION OF THE EXECDTOE. 

The succession of the executor ■will be dealt with under the 
following heads : — 

I. The appointment of the executor. 
II. The persons who are capable of acting as executors. 

III. Probate of the will. 

IV. The rights and obligations of the executor. 



Section I. — The appointment of the Executor. 

The appointment of the executor may be either express or 
constructive. 

Express, where a person is expressly named as executor, 
e.g., "I appoint John Smith to be the executor of this my 
wiU." 

Constructive, where no person is expressly named as exe- 
cutor, "yet, if by any word or circumlocution the testator 
recommend, or commit to one or more the charge and office, 
or the rights which appertain to an executor, it amounts to as 
much as the ordaining or constituting him or them to be 
executors " {a), e.g., a. declaration in the will that John Smith 
shall have the testator's goods after his death " to pay his 
debts, and otherwise to dispose at his pleasure"; so if the 
testator says, " I commit all my goods to the administration 
of John Smith," or " to the disposition of John Smith," ia 

(a) 1 Wms. Exoi's. p. 243, 8th ed. 
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all sucli cases Jolin Smith is made executor. An executor 
so appointed is usually called " executor according to the 
tenor" (b). 

The appointment of the executor is generally a6so^«<fe ; i.e., 
the appointment is unconditional and unlimited; for instance, 
" I appoint John Smith executor of this my wiU." But in 
some cases the appointment is qualified hy limitations iu 
poiat of time, place, or property, or by a condition being 
imposed (c). 

Limitations : 

(1) In poiut of time — 

e. g., A. and B. are appointed executors, but B. is not to 
intermeddle with the estate duriag the Ufe of A. So X. may 
appoint A. to be his executor for a particular time oidy, as 
during the five years next after his decease. 

(2) In point of place — 

e. g., X. may appoint A. executor for his goods in Cornwall, 
B. for those in Devon, and 0. for those in Somerset. Where 
a testator has goods in different countries, it is very conve- 
nient to appoint an executor for the goods in each country. 

(3) In respect of the property bequeathed — 

e. g., X. may appoint A. executor for his plate and house- 
hold stufE, B. for his sheep and cattle, and C. for his 
leases, &c. 

But although the testator may thus divide the authority of 
his executors, yet, as far as creditors are concerned, they 
are regarded as one executor, and may be sued as such. 

Conditions : 

e. g., X. appoints A. his executor, provided he gives security 
for the payment of the legacies, &c., before he acts as exe- 
cutor ; or provided he proves the will within three months 
after the testator's death. 

(b) IWms. Exors.p.243,8tlied. from wMci tlie folio-wing illus- 

(c) Ibid., pp. 253 et seq., 8th ed., trations are taken. 
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Section II. — The Persons who are capable of acting as 
Executors. 

The general rule is, that any person who has been ap- 
pointed executor under a will is capable of acting as exe- 
cutor (<?). 

To this general rule there are the following exceptions^ 

1. An infant is, by 38 Geo. III. c. 87, incapable of exer- 
cising the office of executor during his minority. 

2. Idiots and lunatics are incapable of being executors ; 
for they are " not only incapable of executing the trust re- 
posed in them, but also by their insanity and want of under- 
standing they are incapable of determining whether they wiU 
take upon them the execution of the trust or not" (e). 

3. " The office of executor being a private one of trust 
named by the testator, and not by the law, the person 
nominated may refuse (/), though he cannot assign the 
office ; and even if in the lifetime of the testator he has agreed 
to accept the office, it is still in his power to recede" ((/). 
Under the old law, when an executor had refused to act, or, 
as it is called, had renounced probate of the will, he could 
nevertheless, in many cases, subsequently withdraw his re- 
nunciation, and was then entitled to act as executor. But 
now, by an Act of the present reign (h), where any executor 
renounces probate of a will all his rights in respect of the 
executorship shall wholly cease. 

4. Where the person appointed executor is a bankrupt or 
insolvent. If the testator knew, at the time of appointing 
him, that he was a bankrupt or insolvent, it seems that he 
cannot be prevented from acting as executor ; but, in other 
oases, he wUl be restrained from administering the estate by 

(<£) l"Wms.Exors.p.232,8thed. {g) lWm8.Exors.p.278,8thed. 

(e) Ibid., p. 242, 8th ed. [h) 20 & 21 Vict. c. 77, s. 79, 

(/) See^o«<, p.213. 
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the Chancery Division, and a receiver will he appoiated to 
administer the estate, and the executor will he compelled to 
allow his name to he used in all actions which it may he 
necessary to hring (i). 

If there he no appointment, express or constructive, of an 
executor in the will, or if the persons appointed are all in- 
capahle of acting, or renounce prohate, or die hefore they 
have taken out prohate, the Prohate Division will appoint a 
person to administer the estate in accordance with the pro- 
visions of the will. Such person is called an administrator 
cum testamento annexo {k) . 



Section III. — Probate of the Will. 

All the rights of the executor, as representative of the 
testator, are derived from the wUl itself and vest in him from 
the moment of the testator's death (J). But the executor 
cannot (except in a few cases) enforce these rights by pro- 
ceediags ia the Courts of law until he has proved the will in 
the Prohate Division, and thus ohtaiaed authentic evidence 
of the validity of the wiU whereby he has been appointed 
executor (m). 

What has already been said respecting the former juris- 
diction of the Ecclesiastical Courts to grant letters of ad- 
ministration to the estates of intestates, and the transfer of 
such jurisdiction to the Court of Probate, and subsequently 
to the Probate Division of the High Court of Justice («), 
applies equally to the jurisdiction to grant probate of wiUs. 

A will may, in all cases, he proved in the Principal Eegis- 
try of the Probate Division (o) at Somerset House, London ; 

(i) 1 Wms. Exors.p.240,8thed. (m) Seepost, p. 213. 

(k) See post, p. 228. («) Supra, p. 93. 

(0 Seepost, p. 212. (o) 20 & 21 Vict. c. 11, b. 59. 
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but in case the testator had a fixed place of abode, at the time 
of his death, within the district of a District Eegistry, the 
will may be proved in such District Eegistry {p), provided 
there he no contention respecting the grant of probate {q). 
In all cases of contention the Probate Division must, as a 
general rule, decide whether or no probate shall be granted, 
but this " contentious jurisdiction " of the Probate Division 
may be exercised by the County Court having jurisdiction in 
■the district of the District Eegistry iu which the testator had 
a fixed place of abode, provided the testator's personal estate 
(without deducting debts) does not exceed 200/., and his real 
estate 300/., in value (■/■). 

A will may be proved m two ways, (1) in common form, or 
(2) iu solemn form (or, as it is sometimes called, proving per 
testes) . In either case the executor must pay the proper duty («). 

1. Probate in Common Form. — A will is said to be proved 
in common form when it is proved in the absence of, and 
without citing, the parties interested in the estate {t). 

Where the will is perfect on the face of it, and there is an 
attestation clause reciting that the requirements of the Wills 
Act have been complied with (m), the only proof necessary is 
the oath of the executor, which is made in the following form 
(subject to such alterations as circumstances may require) : — 

I, 0. D., of , make oath and say, that I believe the paper 

writing hereunto annexed, and marked by me, to contain the true and 
original last will and testament, with a codicil thereto of A. B., late 
of , deceased ; and that I am the sole executor therein named, 

and that I will well and faithfully administer the personal estate and 
effects of the said testator by paying his just debts and the legacies 
contained in his will and codicil so far as the same shall thereto 
extend and the law bind me, and that I will exhibit a true and perfect 

'■ (p) 20 & 21 Vict. 0. 77, s. 46. effect. 

{q) Ibid., and s. 48. (s) See Appendix. 

(r) 21 & 22 Vict. c. 95, s. 10. (<) IWms.Exors.p. 330,8thed. 

Sect. 11 of this Act repeals sect. 54 (m) Supra, p. 158. 
of 20 & 21 Vict. c. 77, to the same 
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inventory of all and singular the said estate and effects, and render a 
.just and true account thereof whenever required by law so to do : 
That the testator died at , on the day of , 18 and 

that the whole of the personal estate and effects of the said testator 
does not amount in value to the sum of pounds to the best of 

my knowledge and belief. 

Where there is no attestation clause, or one which does not 
state that all the prescribed ceremonies have been performed, 
an affidavit is required from one of the witnesses to the wUl, 
by which it must appear that the will was executed in the 
manner required by the Wills Act. But this may be dis- 
pensed with if the witnesses, after diligent iaquiry, are not 
forthcomiag (i(). 

If any unattested obliteration, iuterliaeation, or alteration, 
should appear on the face of the will, the practice is to require 
an affidavit, showing whether they were made before or after 
the execution of the vsdll, and, if no such evidence can be 
adduced, probate will be granted of the will as it originally 
stood («). 

2. Probate in Solemn Form. — A will is said to be proved in 
solemn form when all persons who have an interest in the 
estate (as the husband, or widow, and next of kin, who would 
be entitled to the property in case of intestacy) have been 
cited to attend the proceedings. The witnesses to the will 
are called and examined on oath, and other witnesses may be 
called, or other evidence taken, respecting facts material to 
the validity of the will (y). 

The difEerence in effect between probate in common and 
in solemn form is, " that the executor of the will proved in 
common form may, at any time icithin thirty years, be com- 
pelled, by a person having an interest, to prove it per testes 
in solemn form So that if the witnesses be dead 

(m) 1 Wms.Exors.p.335,8thed. [y) lUd. p. 337, 8th ed. 

(aj) Ihid., and note (a). 

P. P 
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in tlie meantime, it may endanger the whole testament. 
Wliereas the testament being proved in solemn form of law, 
the executor is not to be compelled to prove the same any- 
more ; and although all the witnesses afterwards be dead, the 
testament still retains its full force " (s). Accordingly a will 
is proved in solemn form not only when the validity of the 
will is disputed, but also whenever there is a probability of 
any such dispute arising in the future. 

After the will has been proved it is deposited in the 
registry and a copy of the will with a certificate, under the 
seal of the principal or district registry and signed by the 
registrar, certifying that the wiU has been proved either in 
common or solemn form, is handed to the executor. This is 
called the probate of the will. 

It must be observed that where a person dies domiciled in 
a foreign country having disposed by wiU of personal property 
which is in England, and the will has been proved in the 
foreign country, the executor must nevertheless prove the 
will again in England in order that his right to the property 
may be recognised by the English Courts. But as a general 
rule the Probate Division will adopt the decision of the 
foreign tribunal before whom the wUl has been proved [a) . 

In the case of a testator dying domiciled in Scotland or 
Ireland, and leaving personal estate in England, a confir- 
mation (i. e. the Scotch term for probate) granted in Scotland, 
or a probate granted in Ireland, shall, after being produced 
in, and sealed with the seal of, the Probate Division, have 
the same effect as a grant of probate or administration by 
the Probate Division (l). 

On the other hand, where ' a testator dies domiciled in 
England leaving personal property in another country, and 

(z) lWms.Exors.p.339,8tlied. (J) As to Scotland, 21 & 22 

(a) Ibid. p. 367. Vict. c. 56, s. 12; as to Ireland, 

20 & 21 Vict. c. 79, s. 95. 
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his will is proved in England, the probate will not extend to 
the property abroad (at least so long as it remains abroad). 
The executor must, therefore, prove the will in the manner 
required by the law of the country where the property is 
situated (c). 

In all these cases, where a testator is domiciled in one 
country and leaves personal property in another, the es- 
tablished rule is, that the validity of the will must be 
determined by the law of the testator's domicil at the time 
of his death. Thus, if a foreigner, domiciled abroad, die, 
having disposed by his will of personal property in England, 
the Probate Division, in deciding whether the will be vaM or 
not, win be guided, not by our own law, but by the law of 
the country where the deceased was domiciled ((^). So, if a 
British subject domiciled abroad disposed by his will of 
personal property in England, and the will were valid 
according to English law but invalid according to the law 
of the country where he was domiciled at the time of his 
death, the same principle formerly applied and the deceased 
died intestate (e). But, as we have seen, this principle does 
not apply, so far as regards the form of the will, to wills of 
British subjects dying after the 6th August, 1861, provided 
the will be made in the form required either by (1) the law 
of the place where the will was made ; or (2) the law of the 
place where the testator was domiciled at the time the will was 
made; or (3) the laws then in force in that part of her 
Majesty's dominions where the testator had his domicile of 
origin (/). Again, the validity of the will of a British 
subject who died domiciled iu one part of the United 
Kingdom leaving personal property iu another part (e. g. A. 
domiciled in Scotland leaves personal property in England), 
depended upon the law of that part of the United Kingdom 

(c) lWins.Bxors.p.369,8t]ied. (e) lUd. p. 372. 

[d) Ibid. p. 371. (/) 24 & 25 Yict. o. 114, s. 1. 

p2 
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where the testator was domioiled at his death. But such, a 
will, if invalid as to form by the law of the domicil, wiU 
now be valid in all cases of death after the 6th August, 1861, 
provided it be executed in the form required by the laws for 
the time being in force in that part of the United Kingdom 
where it was made (g) . 



Section IV. — The Sights and Obligations of the Executor. 

The rights and obligations of the executor may be dealt 
with under two heads : — (A) Eights and obligations vested 
in or binding upon the executor by reason of his being 
regarded by law as the representative of the deceased ; and 
(B) Eights and obligations vested in or binding upon the 
executor by reason of his being regarded by law as a trustee 
of the personal estate of the deceased for the benefit of the 
creditors, legatees, and (in some instances) next of kin of the 
deceased. 

In this section we shall confine our attention to cases 
where the appointment of the executor is absolute : where it 
is qualified, the rights and obligations are to the same extent 
limited. 

A. The Rights and Obligations of the Executor as Repre- 
sentative of the Deceased. 

When a person dies testate, having appoiated an executor, 
all the rights which constitute his personal estate, and all 
the obligations which bind his personal representatives {h), 
immediately vest in and become binding upon the executor, 
To the extent of these rights and obligations the executor 
becomes clothed vdth the legal persona of the deceased, or, ia 
the language of English law, becomes the representative of 

{g) 24 & 25 Vict. c. 114, s. 2. (h) See svpra, Pt. n., Chaps. H., IH. 
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the deceased ; and lie can only divest Mmself of this character 
hy renouncing prohate of the will before he has done any acts 
which amount to an administration («'). 

What has already been said respecting the almost unlimited 
powers of the admiuistrator ia dealing with the personal 
estate {k) — which are the natural consequence of the principle 
that he is the representative of the deceased, — and also what 
has been said respecting the limitation of the personal 
liability of the administrator to the amount of the personal 
estate [1), applies to executors equally with administrators. 
Also co-executors, like co-administrators {m), are regarded in 
law as but one person. 

Probate of the will is merely authentic evidence of the 
validity of the wUl; it confers no new rights upon the 
executor, for all the rights of the executor, as representative 
of the deceased, are conferred upon him exclusively by the 
wUl of the deceased («) . Accordingly, the executor may 
exercise almost any of these rights before he has proved the 
will. " Thus he may seize and take into his hands any of 
the testator's effects, and he may enter peaceably into the 
house of the heir for that purpose, and to take specialties and 
other securities for the debts due to the deceased. He may 
pay or take releases of debts owing to the estate ; and he 
may receive or release debts which are owing to it; and 
distrain for rent due to the testator. And if before probate 
the day occur for payment upon bond made by or to the 
testator, payment must be made to or by the executor, though 
the will be not proved, upon like penalty as if it were. 
So he may seU, give away, or otherwise dispose at his discre- 
tion of the goods and chattels of the testator before pro- 

(i) 1 "Wms. Exors. p. 280, 8tli {I) Supra, p. 100. 

ed. As to acts wHcli amount to (m) Supra, p. 101. 

an adminisfcration, see Hid. p. 282. («) 1 Wma. Exors. p. 297, 8tlied. 

{h) Supra, p. 100. 
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bate " (o) ; and " although, he should die, after any of these 
acts done, without proving the wiU, yet do these acts so done 
stand firm and good " (p). 

He cannot, however (except in a few cases (q) ), enforce his 
rights as executor by actions until he has proved the will ; for 
he may be required to prove that he is the executor of the 
deceased, either at the trial or sometimes at an earlier stage of 
the proceedings, and this he can only do by producing the 
probate of the wiU. But he may commence actions before 
probate, and the proceedings will hold good provided he has 
proved the will by the time he is required to produce the 
probate (»'). 

B. Rights and Obligations of the Executor as Trustee for the 
Creditors, Legatees, and (in some cases) Next of kin of the 
Deceased. 

Although the executor, as representative of the deceased, 
has vested in him an almost unlimited power of deahng 
with the personal estate as he pleases, yet he is accountable, 
as trustee, to the creditors, legatees, and (in some cases) the 
next of kin of the intestate, for the manner in which he 
exercises that power. He ought to exercise it for the purpose 
of duly administering the estate ; i.e., (1) realiaing the estate, 
(2) discharging the obligations, (3) paying the legacies, and 
(4) (if the legacies do not exhaust the assets) distributing the 
residue — except in cases where the executor is beneficially 
entitled to such residue (s). 

(o) lWms.!Exors.p.307,8tlied. of the right of tie executor to the 

{p) Ibid. p. 308. property, -withoiit reference to the 

(q) I.e., cases where the exe- circumstances under which it was 

cutor has actually been in pos- obtained. Ibid. p. 310. 

session of property which is the (r) Ibid. pp. 309, 311. 

subject of dispute. For the actual (s) ,866 post, ■p. 225. 

possession is primcl fade evidence 



THE SUCCESSION OP THE EXECUTOR. 215 

I. Realization of the Estate. 

Wliat has been said respeoting realization by the adminis- 
trator of an intestate's estate, and his liability for devas- 
tavit {t), applies equally to realization by the executor of the 
estate of his testator. But if the will contain any specific 
legacies {u) the executor ought not to convert the property 
specifically bequeathed unless the rest of the estate be insuffi- 
cient for the discharge of the obligations. Also, by a recent 
statute («), an executor may, if he think fit, accept any com- 
position, or any security, real or personal, for any debt, or for 
any property claimed, and may allow any time for payment 
of any debt ; and may compromise, compound, abandon, sub- 
mit to arbitration, or otherwise settle any debt, account, 
claim, or thing whatever relating to the testator's estate ; and 
for any of those purposes may enter into, give, execute, and 
do such agreements, instruments of composition or arrange- 
ment, releases, and other things as to him seem expedient, 
without being responsible for any loss occasioned by any act 
or thing so done by him ia good faith {y) . This provision 
does not extend to administrators {z). 

II. Discharge of Obligations. 

By a recent statute it is provided that " an executor may 
pay or allow any debt or claim on any evidence that he 
thinks sufficient "(«) ; this provision does not extend to 
administrators (5), and, accordingly, executors have a wider 
discretion than administrators in deciding whether the exist- 
ence of an obligation has been sufficiently proved. In other 

(«) See supra, p. 102. (») See Be Olay and Tetley, 16 

{u) Seejjos*, p. 822. Oh. D. 3. 

{x) '44 & 45 Vict. o. 41. (») 44 & 45 Viot. c. 41, s. 37 (1). 

{y) 44 & 45 Vict. c. 41, s. 37 (2). Sect. 71 of this Act repeals 23 & 

Sect. 71 of this Act repeals 23 & 24 Viot. c. 145, s. 30, which oon- 

24 Vict. c. 145, s. 30, which con- tained the same provision. 

tainedsimUar provisions. (6) See Be Glay and Tetley, 

supra. 
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respects, what has already been said concerning the discharge 
of obligations by admiaistrators (c) applies also to discharges 
by executors. Thus, in paying debts, the executor must 
observe the rules of priority already given (^) (the expenses 
of taking out probate being of course substituted for those 
of taking out letters of administration), otherwise he -will 
be personally liable for those which remain unpaid ia con- 
sequence of such neglect ; he may deduct his own debt before 
paying others in the same degree (e) ; he may become per- 
sonally liable by an admission of assets (/), or by distributing 
the residue amongst the legatees or next of kin, when debts of 
which he was ignorant remain unpaid — although in such cases 
he may compel the legatees or next of kin to refund the 
amount {g) — ^unless he has protected himself by giving notice 
for creditors in accordance with 22 & 23 Yict. c. 35, s. 29 [h) ; 
he may make himself personally liable by a promise in 
writing to " answer damages out of his own estate" («') ; and 
he may be protected from liability in respect of rents or cove- 
nants in leases, &c., under the provisions of 22 & 23 Yict. 
c. 35, ss. 27, 28 {k). 

What has been said respecting proceedings in bankruptcy, 
where an intestate dies insolvent (Z), applies equally to the case 
of the insolvent dying testate — " executor " beiag substituted 
for " administrator." 

III. TJie payment of Legacies. 

After paying the debts and discharging the other obliga- 
tions which are blading upon him as executor, and after 
deducting any expenses which he may have paid out of his 
own pocket in administering the estate {m), the executor 

(c) Sv^pra, p. 103. {h) Supra, p. 106. 

{d) Supra, p. 104. (i) Supra, p. 107. 

(e) Supra, p. 105. {k) Supra, p. 107. 

(/) Supra, p. 106. (?) Supra, p. 108. 

(?) Supra, p. 106. (m) Like an administrator, an 
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must carry out the intention of the testator by paying the 
legacies bequeathed by the will. 

The legatee has no right in rem to anything bequeathed to 
him, even though the legacy may be some specific article — as 
a piece of plate — until it has been handed oyer to him, or he 
has been allowed to take it, by the executor. He merely 
acquires by the will a right in personam against the executor 
that the legacy shall be paid, provided there be suflScient 
assests left after the obligations are discharged («). This 
right to payment of the legacy may either vest in the legatee 
from the moment of the testator's death, in which case the 
legacy is said to be a vested legacy, or it may not vest in him 
until some future time specified in the will, in which case it is, 
in the meantime, called a contingent legacy. The difference 
is of much importance, for if the legacy be vested and the 
legatee die immediately after the testator's decease, the right 
to the legacy will pass to the personal representatives of the 
legatee ; but if it be contingent, and the legatee die at any 
moment before the time specified for the vesting of the 
legacy, the personal representatives of the legatee will have 
no right to the legacy, and the legacy wlU. be said to lapse, 
Whether a legacy be vested or contingent depends of course 
upon the intention of the testator expressed in the will, and 
in case the words of the will leave any doubt as to such 
intention, the Courts (o), will construe the will and endeavour 
to ascertain the true intention. The time when a legacy 
becomes vested must be carefully distinguished from the time 
when it becomes ^ayaWe. It is obvious that a legacy cannot' 
become payable until it vests in the legatee, for until that 

executor is not allowed by law to (n) See 2 Wms. Exora. p. 1378, 

make any profit for himself out 8th. ed. 

of the administration, therefore (o) The Chancery Division has 

he cannot charge for his time and jurisdiction in construing wUls. 

•work in administering, unless ex- 1 Wms. Exors. p. 298, 8th ed. ; 

pressly authorized so to do hy the 36 & 37 Yict. c. 66, s. 34. 

will itself. 
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time the legatee has no right whatever to the legacy; hut, on 
the other hand, legacies often vest hefore they hecome payahle. 
All legacies, for instance, which are given unconditionally 
(e. g., " I bequeath the sum of 1,000/. to B.") vest in the 
legatee from the moment of the testator's death, hut they do 
not hecome payahle until the expiration of a year after the 
testator's death. For it is an established rule of law, that 
until the expiration of that period the executor cannot be 
compelled to pay legacies — even though the testator may have 
left a direction iu his will that they shall he paid at an earlier 
period, e.g., "withia six months after my death" (o). The 
object of this rule is merely to give suf&cient time to the 
executor for the realization of the estate and payment of the 
debts before the legatees can legally demand payment of 
their legacies : accordingly, there is nothing to prevent an 
executor from paying legacies before the expiration of the year, 
but he cannot he compelled to pay them before that period (o). 

The executor must, with some exceptions, pay a duty in 
respect of each legacy, or share of residue handed over by 
him; such duty beiug deducted from the legacy, &c., in 
respect of which it is payable (p) . 

We have seen that a contingent legacy lapses ia case the 
legatee dies before it vests. A lapsed legacy falls into the 
residue of the estate, and is disposed of by the executor as 
part of the residue (q). As a general rule, a legacy also 
lapses in case the legatee dies before the testator, for, until 
the death of the testator, a will has no legal effect, and 
therefore can confer no right upon the legatee which can 
pass at his death to his representatives. 

To this general rule an important exception has been 

iatroduced by the Wills Act (r), which provides that where a 

legatee is " a child or other issue" of a testator, and the interest 

bequeathed by the wOl is not determiuable at or before the 

(o) 2 Wms. Exors. p. 1393, (q) See post, p. 225. 

8th ed. (?) 7 WiU. IV. & 1 Vict. c. 26, 

(p) See Appendix. s. 33. 
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death of the legatee, and the legatee shall die in the lifetime 
of the testator leaving issue, and any of such issue shall he 
living at the death of the testator, the legacy shall not lapse, 
hut shall take effect as if the death of the legatee had 
happened immediately after the death of the testator, unless a 
contrary intention shall appear hy the will(s). 

Where a legacy is given to two or more joint tenants, and 
one dies hefore the testator, the share of the person so dying 
win not lapse, and the survivor or survivors will he entitled 
to it. But where a legacy is given to two or more as tenants 
in common, the rule is that the share of a legatee, who dies 
hefore the testator, lapses, unless the legacy he given to a 
class [t), e. g., if a legacy he given to A. and B. as tenants in 
common, and B. dies hefore the testator, B.'s share will 
lapse; but if a legacy be given to the children of A. as tenants 
in common, and one of A.'s children dies hefore the testator, 
his share will not lapse, and the whole legacy will he divisible 
amongst the children of A. who are living at the death of 
the testator. 

In some cases, where a testator bequeaths a legacy to his 
creditor, the creditor will not be entitled to demand payment 
of both the debt and the legacy. In these cases the debt is 
said to be satisfied by the legacy. The general rule on this 
subject has been thus stated : — "It is a rule established in 
the courts of equity that where a debtor bequeaths to his 
creditor a legacy equal to, or exceeding the amount of, his 
debt, it shall be presumed, ia the absence of any intimation 
of a contrary iatention, that the legacy was meant by the 
testator as a satisfaction of the debt" (m). But the leaning 
of the Courts has been against this rule, and minute circum- 
stances have been considered sufficient grciunds for supporting 

(s) For other rules of construe- port, Tudor's L. 0. in Eeal Prop, 

tion introduced by the WiUs Act, and Oonv. 910,. 912, 3rd ed. 

seepos*, pp. 241 e*«e2.. («) 2 Wms. Exors. p. 1302, 

[t) See notes to Elli-ot v. Daven- 8th ed. 



220 THE LAW OF TESTAMENTARY SUCCESSION. 

exceptions to it. Thus, where the deht was not contracted 
until after the making of the will, it was held not to be 
satisfied by the legacy, for the testator could not have in- 
tended to satisfy a debt which was not in existence (x) ; so if 
the legacy be less in amount than the debt {y), or contia- 
gent(z), or of a different nature, as where the testator is 
indebted by bond and bequeaths an interest in land to his 
creditor {a), — the debt will not be satisfied by the legacy. 
The presumption of satisfaction may also be rebutted by 
other parts of the will, e. g., where some particular purpose is 
expressed as the ground of the bequest (J), or where there is 
an express direction in the will for payment of all debts and 
legacies ic). 

Where a testator is under an obligation by agreement or 
settlement to provide portions for his chUdren, and he makes 
a provision for them by his wOl, it is an established rule that 
such testamentary provision shall jjnwd facie be presumed to 
be a satisfaction or performance of the obligation {d). Ac- 
cordingly, the children cannot demand payment of the portion 
under the agreement or settlement, and also that given by the 
wOl — ^they cannot, in other words, claim double portions. The 
Courts have so strenuously set their faces against double por- 
tions that but few exceptions have been made to the rule. 
" The presumption of satisfaction is indeed so strong that it is 
difficult to say what circumstances of variation between the 
portion and the legacy wiU be sufficient to entitle the child to 
both"(e). 

(as) Orajjmer's Case, 2 Salt. 508. sen. 635; Chancey'a Case, 1 P. 

{y) Oraham v. Oraham, 1 Ves. Wms. 408. 

sen. 262. (c) Chancey'a Case, \ P. Wms. 

(z) Nicolla V. Judaon, 2 Atk. 300. 410. 

[a) EaatwoodY.rinhe,2'S.'Wm.s. {d) 2 Wms. Exors. p. 1306, 

614; Michardaon v. Elphinatone, 2 8tli ed. 

Ves. jun. 463. (e) Wms. Personal Prop. p. 452, 

(6) Matthewa v. Matthewa, 2 Ves. ISth. ed. 
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The dislike of the courts of equity to double portions has 
led to the establishment of a similar rule in cases where a 
testator makes a provision for a child by will, and subse- 
quently advances a portion to the same child. The rule in 
such cases is, that the advance of the portion is a complete 
ademption of the legacy bequeathed by the wUl, if the amount 
of the advance be equal to, or exceed, the amount of the 
legacy ; an ademption pro tanto if the amount of the advance 
be less than that of the legacy (/). For example, A. 
by his will bequeaths a legacy of 1,000/. to his son B. ; after- 
wards, on B.'s marriage, A. settles 1,000/. upon him; then 
A. dies. The legacy of 1,000/. is adeemed by the settlement 
of 1,000/., and accordingly B. cannot demand payment of 
the legacy from A.'s executor. But supposing A. had only 
settled 500/. on B., then the legacy would only have been 
adeemed to the extent of 500/., and so, at A.'s death, B. could 
have compelled A.'s executor to pay him the remaining 500/. 
This rule applies, not only to oases of legacies to children, but 
also where the testator is in loco parentis \a the legatee — where, 
for instance, the legatee is the adopted child of the testator. 
" The proper definition of a person in loco parentis to a child 
is, a person who means to put himself in the situation of the 
lawful father of the child, with reference to the father's office 
and duty of making a provision for the child " {g). 

Legacies are of three kinds, namely, general, specific, and 
demonstrative. 

(1) General legacies. — " A legacy is general when it is so 
given as not to amount to a bequest of a particular thing or 
money of the testator, distinguished from all others of the 
same kind" {h). 

For instance, " I bequeath to A. a diamond ring," or " the 



(/) 2 Wms. Bxors. p. 1338, {g) Ibid. p. 1344. 

8tli ed. (h) Ibid. p. 1163. 
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sum of 1,000^.," or " a horse," -woiild be a bequest of a general 
legacy. The intention of the testator is that A. should have 
a diamond ring, 1,000/., or a horse, as the case may be, and 
if at his death there are no diamond rings, or no horses 
amongst his effects, or if his property does not consist of 
money, yet his intention can be carried out by the executor 
purchasing a ring, or horse, for the legatee, or by realizing the 
property and raising the 1,000/. for him. 

(2) Specific Legacies. — " A legacy is specific when it is a 
bequest of a specified part of the testator's personal estate" 
which is distinguished from all other parts {k). 

For example, " I bequeath to A. the diamond ring pre- 
sented to me by X.," or " the 100/. consols now standing in 
my name at the Bank of England," or "my horse Buffoon," 
would be a bequest of a specific legacy. The intention of the 
testator can only be carried out by the particular ring, or 
consols, or horse, being handed over to the legatee ; if there- 
fore, before his death, the testator has given the ring to some 
one else, or sold the consols, or the horse, the legacy entirely 
fails, just as if it had been expressly revoked. In such 
cases the legacy is said to be adeemed by the act of the testa- 
tor in his lifetime ; the legacy would of course be also adeemed 
if the thing bequeathed were destroyed, or otherwise had 
ceased to exist at the testator's death. 

(3) Demonstrative Legacies. — A demonstrative legacy is a 
bequest of a certain quantity with a direction that it shall be 
paid out of a specific fund (/). 

For example, " I bequeath to A. the sum of 1,000/., to be 
paid out of the 2,000/. consols now standing in my name at 
the Bank of England," is a demonstrative legacy. The in- 
tention is that A. should have a sum of 1,000/., even though 



{h) 2 Wms. Exors. p. 1163, {I) See 2 Wms. Exors. p. 1165, 

8tli ed. 8th ed. 
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the specific fund may haYe ceased to exist at the time of the 
testator's death ; accordingly, if the testator disposed of the 
2,000/. consols in his lifetime, the legacy would not he thereby 
adeemed, hut the executor would he obliged to pay it out of 
the general assets, just as if it had been a general legacy. 
But it is also the intention that the legacy should, as far as 
possible, be paid out of the specific fund, and the result is, 
that if the specific ftind be in existence at the death of the 
testator, the executor must apply it in paying the demonstra- 
tive legacy in full before any part of it can be applied in 
paying other legacies. 

In all properly drawn wills a residuary legatee is always 
appelated. A residuary legatee, as the name implies, is a 
legatee to whom is given the residue of the assets after the 
obligations have been discharged, and all specific, demonstra- 
tive, and general, legacies have been paid. The interest of 
the residuary legatee vests from the moment of the testator's 
death (m). 

In case the assets are insufficient to pay all the legacies in 
full, the executor must distribute the assets amongst the 
legatees iu the f oUowiug manner : — 

(1) He must pay the specific legacies in full. For specific 
legacies have priority over general legacies (w). 

(2) He must pay the demonstrative legacies iu full out of 
the funds specified for their payment (o). If, however, the 
specific fund has been disposed of by the testator during his 
lifetime, or proves insufficient to satisfy the legacy charged 
on it, the whole, or part, of the legacy, as the case may be^ 
must be paid out of the general assets, and in this case is 
on the footing of 'a general legacy {p). 

{m) 2 Wms. Exors. p. 1460, Livesay v. Bedfern, 2 T. & 0. 90. 

8ti ed. iP) Roberts v. Pocock, 4 Ves. 

(ra) Brown v. Allen, 1 Vern. 31. 150; AUwaterY.Attwater,l9i'Q6S.-7^ 

(o) Acton Y. Acton, 1 Meriv. 178 ; 330. 
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(3) He must, as a general rule, distribute the residue of 
the assets amongst the general legatees ia proportion to the 
amounts of their legacies. For, as a general rule, no priority 
is allowed amongst general legatees, and their legacies must, 
therefore, abate proportionally (§■). If, for instance, a legacy 
of 1,000^. be given to A., and one of 500/. to B., and, after 
paying specific and demonstrative legacies the residue of the 
assets be 300/., A. will be entitled to 200/., and B. to 100/. ; 
in other words, A.'s legacy will abate to the extent of 800/., 
and B.'s to the extent of 400/. — for 800/. bears the same pro- 
portion to 1,000/. as 400/. does to 600/. 

But the general rule does not apply where a general legacy 
is given in consideration of a debt omng to the legatee, or of 
the relinquishment of any right or interest, as of her dower 
by a widow; for such a general legacy must be paid in pre- 
ference to the other general legacies, which are mere hounties{r), 
i.e., not given for any valuable consideration. 

Of course the will may express an intention that one 
general legacy shall have priority over another (s), and such 
intention must be carried out by the executor. 

It must be observed, that if a general legacy be given to 
the executor he will not be entitled to retain it and thus 
pay himself in full, as ia the case of a debt due to him (t), 
but his legacy must abate in the same proportion as the 
others (m). 

In case there are not sufficient assets to satisfy the debts 
without resorting to property specifically bequeathed, or to 
funds charged with the payment of demonstrative legacies, 
the executor must apply such property or funds in the pay- 
ment of the debts, and the specific and demonstrative legacies 

(2) 2 Wms. Bxors. p. 1370, 668. 

8tli ed. («) Supra, p. 105. 

{r) lUd. (m) 2 Wms. Exors. p, 1365, 

(s) Marsh v. Evans, 1 P. Wms. Stli ed. 
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must atate proportionally («). But tHs is the only case 
where such legacies are liable to ahate. 

IV. Distribution of the Residue after Payment of Legacies. 

We have now to consider what becomes of the residue of 
the assets which may remain in the hands of the executor, 
after paying specific, demonstrative, and general legacies, in 
case no residuary legatee be appointed by the will. 

The old law was, shortly, as follows : — 

Where no executor had been appointed by the will, the 
next of kin were entitled to haye the residue distributed 
amongst them, in the same manner as if the testator had died 
intestate. Where an executor had been appointed, he was 
at law entitled to the whole of the residue as beneficial owner, 
just as if it had been expressly bequeathed to him ; but in 
equity he was considered a trustee for the next of kin — or, if 
there were no next of kiu, for the Crown — " in all cases where 
a necessary implication or strong presumption has appeared, 
that the testator meant to give only the office of executor, and 
not the beneficial interest in the residue " («/). 

The old law respecting the right of the executor to the 
residue has been altered by 11 Geo. IV. & 1 Will. IV. e. 40. 
Section 1 of this Act provides that when any person shall die 
after the 1st of September, 1830, " having by his or her vdll, 
or any codicil or codicils thereto, appointed any person or 
persons to be his or her executor or executors, such executor 
or executors shall be deemed by courts of equity to be a 
trustee or trustees for the person or persons (if any) who 
would be entitled to the estate under the Statutes of Distri- 
bution (s), in respect of any residue not expressly disposed of, 

(cc) 2 Wms. Exors. p. 1377, {y) '2 Wms. Exors. p. 1481, 

8tli ed. 8tli ed. 

(z) Supra, p. 108. 

P. ' « 
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unless it shall appear hy the will, or any codicil thereto, that 
the person or persons so appointed executor or executors, was 
or were intended to take such residue beneficially." Thus, in 
all cases to which this Act applies, the next of kin will he 
entitled to the residue unless a contrary intention appears by the 
will, whereas, under the old law, the executor was beneficially 
entitled unless a contrary intention appeared by the uill : in other 
words, under the old law the executor was primd facie entitled ; 
under the new law the next of kin are primd facie entitled. 
The 2nd section of the Act provides that nothing therein 
contained " shall affect or prejudice any right to which any 
executor, if this Act had not been passed, would have heen 
entitled, in cases where there is not any person who would he 
entitled to the testator's estate under the Statute of Distributions, 
in respect of any residue not expressly disposed of." Thus, 
it appears that this Act has made no alteration ia the law 
except in cases where the testator has left next of kin. 
Accordingly, if there be no next of kin, the old law wiU 
apply, and the executor will be entitled beneficially to the 
residue as against the Crown, unless it appear by the wiU. 
that the testator did not intend the executor to take bene- 
ficially {a). 

The general rule is, that all questions relating to the con- 
struction of a vrill of personal estate must be decided in 
accordance with the law of the country where the testator 
was domiciled at the time of his death (J) ; e.g., A. dies 
domiciled in Trance, having by will disposed of personal 
property in England ; the English Courts, if- called upon to 
construe the will, must apply to it the rules of construction 
recognised by the law of Erance. But by a recent Act (c) it 

(a) Bead v. Stedman, 26 Beav. {h) JEnohin v. Wylie, 10 H. L. 

493. Gas. 13. 

(c) 24 & 25 Vict. 0. 114. 
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has been provided that the construction of the will of any 
British subject, who dies after the 6th August, 1861 {d), 
shall not he " altered by reason of any subsequent change of 
domicil " of the testator (e). It seems, therefore, that such a 
will must be construed according to the law of the testator's 
domicil at the time he made the will. 

In conclusion, it must be mentioned that if a person, who 
is neither executor nor administrator, intermeddles with the 
personal estate of the deceased in any manner which is calcu- 
lated to lead other persons to believe that he has been 
appointed executor {e. g., using, selling, or giving away 
goods, or receiving payment of a debt), he thereby makes 
himself what is called in law " an executor of his own wrong," 
or more usually, " an executor de son tort" (/). 

But of course acts of mere kiadness or necessity vnll not 
have this effect, e. g., feeding cattle, or providing necessaries 
for the deceased's children {g). 

The executor de son tort has all the liabilities without any 
of the rights of an executor (except that he is protected iu all 
acts, not for his own benefit, which an executor may right- 
fully do, as paying debts in due order of priority), and so he 
can he sued by a creditor, but cannot sue, nor can he retain a 
debt, due to him from the deceased, out of the assets which 
may be in his hands {h). 

(d) Sect. 4. {g) Ibid., p. 265; 2 Steph. Com. 

(e) Sect. 3. P- 200, lOth ed. 

(/) 1 Wms. Exors. p. 261, {h} 1 Wms. Exors. p. 271, 8tli 

8th ed ed. ; 2 Steph. Oom. p. 200, lOth ed. 
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CHAPTEE III. 

THE SUCCESSION OF THE ADMINISTKATOE OUM TE8TAMENT0 
AKNEXO. 

If no executor be appointed by the will, or if tlie appoint- 
ment of an executor fail, the testator is said to die quasi 
intestatus (a), and a person will be appointed by the Probate 
Division to administer the estate in accordance with the pro- 
Tisions of the will. Such persons are called administrators 
cum testamento annexo. 

The appointment of an executor fails where the person 
appointed (1) dies before the testator, or before he has proved 
the will, or (2) refuses to act, or (3) is incapable of acting (J). 

In the present chapter it seems only necessary to explain 
briefly (1) what persons are entitled to administration cum testa- 
mento annexo, and (2) the manner of their appointment. The 
executor derives all his authority from his appointment by the 
testator; the administrator cum testamento annexo derives 
all his authority from his appointment by the Court, and 
in this respect resembles an ordinary administrator ; but from 
the date of his appointment his rights and obligations differ 
little from those of the executor, except that he has not such 
a wide discretion as to releasing debts, &c. (c), and, not havLag 
been appointed by the will, he can, of course, have no bene- 
ficial right to any residue not disposed of by the will, unless, 
at least, he be next of kin as well as admiuistrator. 

(o) 2 Inst. 397. (i) Supra, p. 206. (c) Supra, p. 215. 
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Section I. — The Persons entitled to be appointed Administra- 
tors cum testamento annexe. 
The Statute of Administration, 31 Edw. III. stat. 1, 
c. 11 (d), relates only to cases of intestacy, and 21 Hen. YIIL 
c. 5, s. 3, only provides for cases where a person dies intestate, 
or where the executors named in a icill refuse to act. Accord- 
ingly, in aU cases where no appoiatment of an executor had 
been made by the wiU, and in all cases where such appoiat- 
ment had been made and had failed, except where the executor had 
renounced, the Ecclesiastical Courts were free to exercise their 
own discretion in appointing administrators cum testamento 
annexo. In such cases it became an established rale of 
practice to grant administration to the claimant who had the 
greatest interest in the estate of the deceased, unless the 
peculiar circumstances of the case made it expedient to depart 
from the rule. Hence, the residuary legatee was preferred to 
the next of kin. " And so strong has been the effort of 
the Courts that the right of admiaistration should follow the 
right of property, that although, ia the case of the appoiated 
executor's renunciation, the letter of the statute [21 Hen YIII. 
c. 5, s. 3] expressly directs the ordinary to grant administra- 
tion to the next of kin, yet the spirit of the Act has been held, 
both by common lawyers and civilians, to exclude the next of 
kia where there is a residuary legatee ; on the ground that in 
such cases the next of kin have no interest "(e). Accordingly 
it seems now to be the established rule that, ia the absence of 
peculiar circumstances, administration cum testamento annexo 
shall be granted ia the following order (/). 

1. To the residuary legatee. 

2. To the next of kin if there be no residuary legatee, or if 
he deoliae the office. 

(i) Supra, p. 83. (/) See ibid., p. 473. 

(e) 1 Wms. Bxors, p. 470, 8th ed. 
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3. To a legatee, if there be no next of kin or if the next of 
kin decline the office. 

4. To a creditor. 

Section- II. — The Appointment of the Administrator CTim testa- 
mento annexo. 

Application for a grant of letters of administration cum 
testamento annexo must be made either to the Principal Eegis- 
try of the Probate Division or to a District Eegistry, just as 
in the case of applications for grants of general letters of 
administration (g). 

The grant is made in the following form : — 

Be it known tliat A. B., late of in the county of , deceased, 

-who died on tlie day of , at , made and duly executed tis 

last will and testament [or will and codicils thereto] and did therein 
name [or did not therein name any] executor [or as the case may 
Se] : And be it further known that at the date hereunder written, 
letters of administration with the said will [a copy of which is hereunto 
annexed] of all and singular the personal estate of the said deceased 
were granted by Her Majesty's High Court of Justice at the Principal 
Registry {h) of the Probate Division thereof, to 0. D. [insert the 
character in which the grant is taken (»)], he having been first sworn 
well and faithfully to administer the same {k). 

The will must be proved by the administrator cum testa- 
mento annexo in the same manner as though the application 
for probate were made by an executor (/). 

Where an executor has proved the vidll and died intestate, 
or testate without leaving an executor capable of acting, 
before he has fully administered the estate, an administrator 
cum testamento annexo will be appointed to complete the admi- 
nistration. Such administrators are called administrators cum 
testamento annexo de bonis non administratis, ^byv authority being 
limited to such part of the estate as remains unadministered. 

{g) Supra, p. 95. of kin, &c. 

[h) Or District Registry. (Zc) IWms. Exors.p.477,8thed. 

(i) J. e., whether 0. D. was next {I) Hid., p. 468. 
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THE SUCCESSION OF THE DEVISEE. 

The rights which (as we have seen (m) ) constitute the real 
estate of a deceased person may pass by his will to the 
devisee, so that the devisee may, in the strict sense of the 
term, succeed to such rights, or these rights may be so altered 
or modified by the provisions of the will that in fact new 
rights are created, and the devisee rather acquires new rights 
under the will than succeeds to old ones. For example, the 
owner of an estate in fee simple in possession may simply 
devise " aU his real estate to A. " ; in which case A. succeeds 
to all the testator's rights as owner in fee simple in posses- 
sion : but on the other hand the owner, instead of devising 
the whole of his interest in his real estate to A., may devise 
it to A. for life, and after A.'s death to B. for life, and after 
the decease of both A. and B. to the first and other sons of 
A. successively in tail ; in this case neither A., nor B., nor 
A.'s issue, can be said, strictly speaking, to succeed to the 
interests thus created by the wUl. There is, however, no 
difference between a devisee who succeeds and one who 
acquires new rights, as regards their title to the real property 
which is the subject-matter of their rights, and their liabilities 
to discharge the obligations of the deceased ; and, accordingly, 
we shall use the term succession as including the acquisition 
of new rights under a will. 

All interests in real estate devised by wiU vest in the 
devisees from the moment of the testator's death, unless a 

(m) Supra, Pt. U., Chap. U. . 
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contrary intention appear from the provisions of the will. If 
such contrary intention appear, the interest in the real estate 
will vest in the heir-at-law of the testator during the interval 
between the death of the testator and the vesting of the 
interest, unless the will provide that during such interval it 
shall vest in some other person ; for example, A. devises his 
real estate to the first son of X. who shall attain the age of 
twenty-one ; A. dies, and at his death X. has a son aged ten : 
A.'s real estate immediately vests in A.'s heir, hut as soon as 
X.'s son attains twenty-one the rights of the heir will he 
extinguished, and the real estate will vest in X.'s son. 

The devisee (like the heir in case of intestacy) is, to the 
extent of the interest devised to him, directly liahle to 
perform the ohligations of the testator which, as we have 
seen (w), are binding upon the real representatives; and is 
also indirectly and contingently liable, to the same extent, to 
pay the simple contract debts (o) . He is also, in most cases, 
liable to pay succession duty in respect of his interest ia the 
real estate {p). In fact the legal position of the devisee in 
respect of the interest devised to him by "will is much the same 
as that of the heir in respect of the real estate to which he 
has succeeded by the rules of intestate succession. We must, 
however, mention a few points of difference : — 

1. A devisee may disclaim the interest devised to him, and 
thereupon all his rights and liabilities in respect of it are 
extitiguished ; but an heir cannot disclaim {q), so as to free 
himself from the liability to perform the obligations of the 
deceased, to the extent of the real estate to which he has 
succeeded. 

2. We have seen that where the real estate of an intestate 
consists of freehold or copyhold land, the right of the heir to 

(ji) Supra, Pt. II., Chap. III. {p) See Appendix, 

(o) 8vpra, p. 79, [q) Supra, p. 133, 
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the property is in many cases subject to the widow's right to 
dower oxfreebench (r). In case the testator married before the 
1st January, 1834, and his widow survives, she has the same 
right to dower as against a devisee of freehold land as she 
would have had against the heir if her husband had died in- 
testate ; but where the testator has been married on or after 
the 1st January, 1834, the Dower Act (s) provides that the 
widow's right to dower shall be extinguished by a devise of 
his freehold land (t). And a devise of copyhold land has, by 
the rules of common law, the effect of extinguishing the right 
of the testator's widow to freebench («). 

3. The devisee of copyhold land is not regarded at law as 
tenant of the land until he has been admitted ; before ad- 
mittance his position is the same as that of a surrenderee {v) ; 
i.e., he has merely an eqxiitable interest {w). The heir, on 
the other hand, is, as we have seen {x), to most intents and 
purposes regarded at law as perfect tenant from the moment 
of his ancestor's death. 

What has been said respecting the lord's rights to seiiie 
guousque, or absolutely, in case the heir does not appear and 
claim admittance, and also respecting the restrictions on that 
right in favour of infants, married women, lunatics and 
idiots (y), applies equally in case the devisee fails to appear and 
claim admittance. 

We win now refer to the circumstance of the devisee hap- 
pening to die before he has acquired a vested interest under 
the will. This may occur (1) where he dies before the testator, 
or (2) where he dies after the testator, but before the time 
fixed by the will for the vesting of the interest. 

(r) Supra, p. 134. {v) Wms. Eeal Prop. p. 430 

(s) 3 & 4 Will. IV. c. 105. 16tli ed. 

(«) Sect. 4; Zacey v. Hill, L. E. {w) 1 Steph. Com. 639, lOtt ed 

19 Eq. 346. (=«) S«pm, p. 137. 

(m) Ibid. {y) Supra, p. 137, 
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1. Where the devisee dies in the liietime of the testator the 
general rule is that the devise lapses {i. e., the real estate devised 
falls iato the residue of the real estate, and the heir of the 
devisee is not entitled to it) . In this case the general residuary 
devisee, or if there be none, the heir of the testator, will be 
entitled to the real estate devised, as forming part of the real 
estate not speoiflcaUy devised, unless, at least, the vrill provides 
that in the event of a devise lapsing the real estate devised 
shall pass to some other person. Even a devise to a person 
and Ms heirs, or the heirs of his body, did not, before the WiUs 
Act (z), prevent a devise from lapsing, for the words heirs or 
heirs of the lody are merely words of limitation, i. e., they 
merely mark out the estate which the devisee would have 
taken had he lived {a) . 

The "Wills Act {b) has, however, created two exceptions to 
the general rule, by providing that — 

(1) " Where any person to whom any real estate shall be 
devised for an estate tail or an estate in quasi tail shall die in the 
lifetime of the testator leaving issue who woiild be inheritable 
under such entail, and any such issue shall be living at the 
time of the death of the testator, stcch devise shall not lapse, but 
shall take effect as if the death of such person had happened 
immediately after the death of the testator, unless a contrary 
intention shall appear by the wiU" (c). 

(2) Where any person, "being a child or other issue of the 
testator," to whom any real estate shall be devised for any 
estate not determinable at or before the death of such person, 
shall die in the lifetime of the testator leaving issue, and any 
such issue shall be living at the death of the testator, such 
devise shall not lapse, " but shall take effect as if the death of 

(z) 7 Will. IV. & 1 Vict. c. 26. (J) 1 Will. IV. & 1 Vict. c. 26. 

(a) Wms. Eeal Prop. p. 244, (c) Sect. 32. 

letlL ed. 
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such person had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the wiU" (d). 

What has been said respecting legacies to joint tenants and 
tenants in common in the event of one of the legatees dying 
before the testator (e), applies equally to the case of a devise 
to joint tenants and tenants in common one of' whom dies 
before the testator. 

2. Where the devisee survives the testator, but dies before 
the time fixed by the will for the vesting of the interest, the 
devise always lapses, unless a contrary intention appear by 
the will ; e. g., if A. devise real estate to B. for Hfe, and after 
the death of B. to the sons of X. who shall be living at the 
death of B. as tenants in common, the sons of X. will have no 
vested interest ia the real estate until the death of B. ; accord- 
ingly, if they all die before B. the devise to them lapses. Of 
course, the lapse might have been prevented by a provision in 
the will, that in the event of all X.'s sons dying before B. 
the real estate should pass to their children, or to some other 
person. 

The nature and extent of the interest to which the devisee 
succeeds must, of course, depend upon the terms of the will : 
it may be an estate for Uf e, or ia fee simple, or in tail, and 
such estate may be legal or equitable, and either present or 
future, and may be given to the devisee for his own benefit 
or as trustee for another. In the case of a conveyance inter 
vivos it is necessary that certain technical terms should be 
used in marking out the estate which is to be granted. An 
estate in fee simple cannot be conveyed inter vivos unless it 
be granted to the grantee " and his heirs," or, if made on or 
after the 1st January, 1882, to the grantee "in fee simple" (/). 
And, if it be intended to grant an estate tail, inter vivos, the 
grant must be made to the grantee and his heirs, with the 

(d) Sect. 33; tlie sa,me"Ju.le, as (e) Supra, p. 219. 

we liave seen, applies. to legacies. (/) 44 & 45 Vict. o. 41, s. 51. j 
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addition of words of procreation {e. g., to A. and the heirs 
of his body), or, if made on or after the 1st January, 1882, to 
the grantee "in tail" or "in tail male" or "in tail female" 
as the case may he {g). Thus, a grant to A. " and his heirs 
male" or "heirs female" confers an estate in fee simple, for 
there are no words of procreation to ascertain the hody out of 
which the heirs shall issue ; so, a grant to A. " and the issue 
of his body" or to A. " and his seed" or " children" or 
" offspring," confers merely a life estate, for here the word 
'^ heirs" is wanting, without which no estate of inheritance 
can be created {h). But no technical words are necessary 
in order to conier an estate in fee simple, or in taU, by 
will ; aU. that is required is, that the words used by the tes- 
tator shall be sufficient to indicate his iatention. Thus, a 
devise to A. and " his seed," or " issue," would confer an 
estate tail; and a devise to A. and his heirs male would 
confer an estate in taU. male, " for the addition of the word 
' male,' as a qualification of heir, shows that a class of heirs, 
less extensive than heirs general was intended" («") — such 
words in a deed would only confer an estate in fee simple, 
for want of words of procreation. So, a devise to A. "for 
ever," or to him " and his assigns for ever," or a devise of all 
the testator's estate, or of all his property, or all his inheritance, 
would, even before the Wills Act, have conferred an estate 
in fee simple (A;) ; but before that Act a devise to A. without 
any words indicating what estate A. was to take would 
merely have conferred an estate for life (J) . 

The reason of this difference between deeds and wUls is, 
that the Courts, when called upon to construe wills, have 
always borne ia mind that a testator may not have had the 

{g) 44 & 45 Yict. c. 41, s. 51. (i) Wms. Eeal Prop. p. 250, 

\h) See Wms. Eeal Prop. p. 170, 16tli ed. 
lethed. (h)nid. 

{ll Post, p. 240. 
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same opportunity of legal advice in drawing his ■vvOl as lie 
would have had in executing a deed {m), and have supposed 
that he was inops consilii (n) ; and accordingly it has hecome 
an established general rule that where the real intention of 
the testator can be gathered from the words used in the will, 
effect must be given to such intention, no matter what form 
of expression be used. But the decisions of the Courts, ia 
applying the maxim that the intention of the testator ought 
to be observed, " have given given rise to a number of sub- 
sidiary rules, to be applied in making out the testator's in- 
tention ; and, when doubts occur, these rules are always made 
use of to determine the meaning ; so that the true legal con- 
struction of a will is occasionally different from that which 
would occur to the mind of an unprofessional reader" (o). 
Thus, it is a rule that technical terms require a technical con- 
struction, and accordingly, if a testator, who is ignorant of 
the meaning of technical terms, should make use of them in 
drawing his will, his real intention may be defeated by the 
rule of construction which wUl be applied to his wiU ; for 
example, in the case of Perrin v. Blake {p), a testator de- 
clared his intention to be that his son should not dispose of 
his estate for a longer time than his life, and to that intent 
he devised the same to his son for life, and after his decease 
to the heirs of the body of his said son ; and, notwithstanding 
the declaration of intention, it was held by the Court of Ex- 
chequer Chamber (reversing the decision of the Court of 
Queen's Bench) that the son took an estate tail under the 
will. For after giving a life estate to his son the testator 
had unfortunately used the technical term heirs of the body 
of his son in disposing of the remainder, and the technical 

(m) Wms. Eeal Prop. p. 24!;, (o) Wms. Eeal Prop. p. 245, 

16th ed. 16tli ed. 

(«) 2 Bl. Com. p. 172. (i^) 4 Burr. 2579 ; 1 Sir W. Bl. 

672; IDougl. 343. 
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construction of such a disposition is that the person ex- 
pressed to be tenant for life takes an estate in tail. Accord- 
ingly, the son could har the entail, and thus obtain an 
estate in fee simple, which of course he could dispose of for 
a longer period than that of his own life, and the intention 
of the testator would thus be defeated. 

On the other hand, a good illustration of the anxiety of 
the Courts to give effect, as far as possible, to the testator's 
intention, is furnished by the' application of the cy pres doe- 
trine to cases where the testator has devised an estate for life 
to an uniorn person with an estate tail in remainder to such 
unborn person's child. The latter devise is, as we have seen (o), 
void, and therefore, in order to give effect to the intention as 
nearly as possible, the Courts have construed the devise as 
conferring an estate tail on the unborn person. But this 
doctrine only applies to devises of estates tail — such a devise 
of an estate in fee simple, or an estate for life, would be comr 
pletely ineffectual {p). 

We must now mention some particular rules of construc- 
tion which have been established by the Wills Act {q). 

1. Before the Wills Act came into operation, the rule was 
that a will of personal estate " spoke " as at the time of the 
testator's death, while a will of real estate spoke as at the 
time of its execution, i.e., under a will of personal estate, all 
personal estate which belonged to the testator at the time of 
Ms death would pass ; but, under a will of real estate, only 
such real estate as belonged to the testator at the time of the 
execution of the will would pass. Accordingly, if A. had 
made his will before the 1st January, 1838, leaving all his 
personal estate to B., and all his real estate to C, and after- 
wards had acquired leasehold houses and freehold houses, and 

(o) Supra, p. 184. 16tli ed. 

\p) SeeWms. EealProp. p. 315, (?) 7 WUl. IV. & 1 Vict. c. 26. ; 
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then died without having revoked or altered his will, the 
leasehold houses would have passed under the wiU, and B. 
would have been entitled to them as forming part of the per- 
sonal estate, but the freehold houses would have descended 
upon A.'s heir-at-law as real estate undisposed of by the wOl. 
The reason of this distinction was that a wiU of real estate 
was regarded as a present conveyance to take efEect in the 
future (r). This distinction has been abolished by the WiUs 
Act (s) as to all wills made on or after the 1st January, 
1838, which provides, that "every will shall be construed, 
with reference to the real estate and personal estate com- 
prised in it, to speak and take efEect as if it had been exe- 
cuted immediately before the death of the testator, unless a 
contrary intention shall appear from the vdll " {t). 

2. Another consequence of a will of real estate being 
regarded as a present conveyance was that a general residuary 
devisee was, in effect, a specific devisee of the residue of the 
real estate, not otherwise disposed of, at the time the will was 
executed. If, for instance. A., being owner in fee simple of 
two farms, Blackacre and Whiteacre, had devised "Black- 
acre" to B., and "all the residue of his real estate" to 0., 
and B. had died in the lifetime of A., 0. would not have 
been entitled, as residuary devisee, to Blackacre ; for such a 
devise would have been construed as a present conveyance of 
Blaokaore to B., and of all the residue of A.'s real estate 
except Blackacre to C. ; and Blackacre would have descended 
on A.'s heir at law. But, as to all wills made on or after the 
1st January, 1838, the Wills Act now provides (m), that 
" unless a contrary intention shall appear by the wiU, such 
real estate or interest therein as shall be comprised or in- 
tended to be comprised in any devise in such will contained, 

(r) Wms. Eeal. Prop. p. 243, («) Sect. 24. 

16th ed. , (") Sect. 25. 

(«) 7 Will. IV. & 1 Vict. c. 26. 
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■which shall fail or be void by reason of the death of the 
devisee ia the lifetime of the testator, or by reason of such 
devise being contrary to law or otherwise incapable of taking 
effect, shall be included in the residuary devise (if any) con- 
tained ia such will." 

3. Before the Wills Act came into operation it was the 
established rule that a devise of real estate without any words 
of limitation, and without any words from which a limitation 
could be implied, conferred merely a life estate upon the 
devisee, and acoordiagly the intention of testators was often 
defeated ia consequence of their ignorance of this rule of con- 
struction [v). Thus, a devise of "my farm at Blackacre" to 
A. would merely give A. a hfe estate, although there could 
be little doubt that the testator when he used these words 
intended to give, and thought that he was giving to A. the 
same interest as he himselE had in Blackacre. 

This rule of construction has been abolished (in the case of 
all wills made on or after the 1st January, 1838) by the 
Wills Act (w), which provides, that " where any real estate 
shall be devised to any person without any words of limita- 
tion, such devise shall be construed to pass the fee simple, or 
other the whole estate or interest which the testator had 
power to dispose of by will in such real estate, unless a con- 
trary intention shall appear by the will " («). 

4. Before the Wills Act came into operation, a devise of 
real estate to A., " and in case he shall die without issue " to B., 
was construed to mean that the estate went over to B., not 
only in case A. had no issue living at the time of his death, 
but also ia case he died leaviag issue and such issue failed at 
any time afterwards — ^if, for instance, A. died leaving one 
child surviving and no other issue, the estate would go over 
to B. in case A.'s child died without leaving issue. By such 

(y) See Wms. Eeal Prop. p. 23, (w) 7 Will. IV. & 1 Yict. c. 26. 

16th ed. (cb) Sect. 28. 
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a construction, the devise was held to be a gift to A. and his 
issue with a remainder over to B., that is, a devise of an estate 
tail to A. (y). The result was that A. might at any time 
have tarred the entail, and then, whether A. died with or 
without issue, B.'s remainder would, of course, have been 
destroyed, and, as it would seem, the intention of the testa- 
tor would have been defeated. However, in the case of all 
wills made on or after the 1st January, 1838, the "Wills 
Act (z) now provides that in any devise of real estate the 
words "die without issue," or "without leaving issue," or 
" have no issue," or any other words which may import either 
a want or failure of issue of any person in his ILEetime or at 
the time of his death, or an indefinite failure of his issue, 
shall be construed to mean a want or failure of issue in the life-^ 
time or at the death of such person, and not an indefinite failure 
of his issue, unless a contrary intention shall appear by the 
wiU, by reason of such person having a prior estate tail, or of 
a preceding gift, being, without any implication arising from 
such words, a limitation of an estate taU. to such person or 
issue, or otherwise (a). 

5. Formerly, where a testator made a devise of aU his 
"lands and tenements" to A., having at the time only lease- 
hold property, such leasehold property would have passed to 
A., for otherwise there would have been nothing upon which 
the devise could have operated. But, as a general rule, if the 
testator had had real property as well as leasehold, only the 
leasehold would have passed to A. However, where the will 
has been executed on or after the 1st January, 1838, the Wills 
Act now provides that — " A devise of the land of the testator, 
or of the land of the testator in any place or in the occupation 
of any person mentioned in his will, or otherwise described in 
a general manner, and any other general devise which would 

{y) Wms. Eeal Prop. p. 248, (z) 7 WiU. IV. & 1 Vict. c. 26. 

16tli ed. (a) Sect. 29. 

p. B 
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describe a customary copyliold or leasehold estate, if the tes- 
tator had no freehold estate which could be described by it, 
shall be construed to include the customary, copyhold, and 
leasehold estates of the testator .... or any of them to 
which such description shall extend, as the case may be, as 
well as freehold estates, unless a contrary intention shall 
appear by the will "(b). 

Of course this does not alter the devolution of the lease- 
holds, which pass, like all other personal estate, to the executor ; 
it is merely a legacy of the leaseholds, although the word 
" devise " has been used. 

[This is a convenient place for mentioning two rules of 
construction, iutroduced by the Wills Act, which relate ex- 
clusively to the execution of powers of appointment by will ; 
but it must be remembered that the persons who take interests 
ia real or personal estate by the execution of the power do not 
take such interests as devisees or legatees of the testator, iovihej 
do not take under his vnll, but under the instrument whereby 
the power of appointment was conferred upon him (c). We 
will number them 6 and 7, so as to complete the collection of 
special rules of construction introduced by the Wills Act.] 

6. In cases where the testator had at the time of making 
the will a power of appointment, exerciseable by will, over real 
or personal property, the general rule of construction adopted 
by the Courts, before the Wills Act, has been thus stated — 
" It is clearly settled that a general devise or bequest will not 
.... operate as an execution of a power ; but it is also 
settled that where a testator disposes of real estate, not having 
any other than what is subject to the power, he is in such a 
pase to be taken as deaUng with that estate ; and that as to 
both realty and personalty, if the Court is satisfied by the 
manner ia which the particular property is referred to, that 

(6) 1 WiU. IV. & 1 Yiot. 0. 26, (c) See Wms. Eeal Prop. pp. 
s. 26. 333 et seq., 16th ed. 
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the testator intended to deal with that property, the disposi- 
tion will he a valid execution of the power " {d). Accordingly, 
if A., haying real and personal property of his own, and a 
power of appointment, exerciseahle by wiU, over other real 
and personal property, devised and bequeathed all his property 
in general terms (e. g.,"l devise aU my real estate to B., and 
bequeath aU my personal estate to C"), without any reference 
at all to the power of appointment, only A.'s own property 
would have passed under the wiU. This construction has been 
altered by the WOls Act (e), which in all cases where the wiU 
was made on or after the 1st January, 1838, provides that — 
" A general devise of the real estate of the testator in any 
place or in the occupation of any person mentioned iu his 
win, or otherwise described in a general manner, shall be con- 
strued to include any real estate, or any real estate to which 
such description shall extend (as the case may be), which he 
may have power to appoint in any manner he may think 
proper, and shall operate as an execution of such power, unless 
a contrary intention shall appear by the wHl; and in like 
manner a bequest of the personal estate of the testator, or any 
bequest of personal property described in a general manner, 
shall be construed to include any personal estate, or any per- 
sonal estate to which such description shall extend (as the case 
may be) which he may have power to appoint in any manner 
he may think proper, and shall operate as an execution of 
such power, unless a contrary intention shall appear by the 
wiU"(/). 

7. Formerly, when a testator exercised a power of appoint- 
ment by wUl, it was necessary that the will should be exe- 
cuted in the manner prescribed by the iastrument which con- 
ferred the power, otherwise the appointment was invalid; 

[d) Per Lord St. Leonards, iaie (e) 7 Will. IV. & 1 Vict. c. 26. 
v. Ourrie, 2 De G. M. & G. 547. (/) Sect. 27. 

r2 
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e.g., such instrument might specify a certain numter of 
witnesses, or a certain formality, as sealing. But the Wills 
Act (z) now proyides, in all cases of wills executed on or after 
the 1st January, 1838, that (1) " No appointment made by 
will, in exercise of any power, shall be vaM," unless executed 
in the manner prescribed by the Act (a) ; and (2) Every will 
executed in the manner prescribed by the Act shall, " so far 
as respects the execution and attestation thereof, be a valid exe- 
cution of a power of appointment by wiU, notwithstanding it 
shall have been expressly required that a will made in exercise 
of such power should be executed with some additional or 
other form of execution or solemnity " (6). 

With respect -to devises of real estate to trustees by tes- 
tators who die after the lith of August, 1884, the Intestates' 
Estates Act, 1884 (c), provides as follows : — 

" Where any beneficial interest in the real estate of any 
deceased person, whether the estate of such deceased person 
therein was legal or equitable, is, owing to the failure of the 
objects of the devise, or other circumstances happening before 
or after the death of such person, in whole or in part ineffec- 
tually disposed of, such person shall be deemed, for the pur- 
poses of this Act, to have died intestate in respect of such part 
of the said beneficial interest as is ineffectually disposed of." 

A peculiar difference between wills of real, and wills of 
personal, estate is, that the former are not required to be proved,- 
Accordingly, if a will deal exclusively with real estate, 
so that no personal estate be intended to pass under it, it 
ought not to be proved ; and in case of a dispute between the 
devisee and the heir of the testator as to the ownership of the 
land, the production of the will by the devisee will be suflS- 
cient evidence to establish his title unless the will be shown 
to be invalid. 

(z) 7 WiU. IV. & 1 Vict. c. 26. (b) Sect. 10. 

(a) See supra, p. 167. (c) 47 & 48 Vict. c. 71, s. 7. 
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Wien a will deals with both real and personal property, 
the whole will must be proved {d) ; but, before the Court of 
Probate Act, 1857 (e), came into operation, probate of the 
will did not prejudice the heir of the testator, for probate was 
not evidence of the validity of the wiU so far as the will 
jelated to real estate. Accordingly, after the validity of a 
will had been established in the Court of Probate, it might 
have been disputed in subsequent proceedings relating to the 
real estate devised. However, the Court of Probate Act, 
1857, provides, that after probate in solemn form, or where 
the validity of the will is otherwise decided on, the decree of 
the Court shall be binding on every person interested in the 
real estate {/), provided such, person has been cited to attend or 
made a party to the proceedings, or derives title under or through 
a person so cited or made party (g) . 

In case the land devised be situated in the counties of 
.Middlesex, York, or the town and county of Kingston-upon- 
HuU, a memorial of the will must be registered in accordance 
with the Registry Acts for these counties (h), ia order to com- 
plete the title of the devisee. 

The earlier of these Acts provide, that a will of land in 
those counties shall be adjudged fraudulent and void as against 
purchasers or mortgagees for valuable consideration unless a 
memorial of the will be registered — 

(1) Within six months after the death of the testator, if he 
died within the Kingdom of Gtreat Britain ; or 

(2) Within three years after the death of the testator if he 
died upon the seas, or in parts beyond the seas. 

{d) 1 Wins.Exors.p.394,8tlied. c. 4, s. 20; 6 Anne, c. 62; 8 Geo. 

(e) 20 & 21 Viot. c. 77. II. c. 6, s. 15. All the Acts re- 

(/) Sect. 62. lating to Yorkshire and Kingston- 

{g) Sect. 63. upon-Hull were repealed by 47 & 

[h) As to Middlesex, 7 Anne, 48 Vict. c. 54, -which introduced 

c. 20, s. 8 ; as to Yorkshire and new provisions for registration in 

Kingston-upon-Hull, 2 & 3 Anne, those counties, see next page. 



246 THE LAW OF TESTAMENTARY SUCCESSION. 

Courts of eqtiity, however, in construiag these Acts, estab- 
lished the rule that if the purchaser or mortgagee had clear 
notice of the existence of the will before the purchase or mort- 
gage was completed, he could not by registering the deed 
acquire any priority as against the devisee in respect of the 
equitable estate, and would therefore hold the legal estate as 
trustee for the devisee. 

If the devisee has not registered the wiU within the six 
months or three years, and he, or any one deriving title ujider 
him, conveys the land to a purchaser or mortgagee, the Vendor 
and Purchaser Act, 1874 («), provides that the conveyance 
shall prevail over any conveyance by the testator's heir-at- 
law, provided the conveyance made by the devisee is regis- 
tered before that made by the heir. 

This is still the law as to registration of land in Middlesex, 
but the Yorkshire Registries Act, 1884(A), has introduced 
some important alterations as regards land in Yorkshire and 
Kingston-upon-Hull. It provides as foUows — 

(1) The will has priority according to the date of the death 
of the testator, if registered — 

(a) within six months of the date of the death, or 

(b) within the time which by the Act is " deemed to be " 
within six months of the date of the death (/). 

(2) The will has priority according to the date of the regis- 
tration if not registered within the times above specified (ot). 

The will is " deemed to be registered " within six months 
of the date of the testator's death under the following circum- 
stances. Where any person claiming under a will is desirous 
of registering it, but is unable to do so within six months of 
the testator's death, he may within such six months register a 
notice of the will, containing — 

(1) The date of the will. 

(i) 37 & 38 Vict. 0. 78, s. 8. [1) Sect. 14. 

[h) 47 & 48 Vict. c. 54. (to) Ihid. 
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(2) The date of tlie testator's death. 

(3) The name, description, residence, and occupation of the 
testator, so far as it may he set out in the will. 

(4) The name, description, residence, and occupation of the 
person giving the notice. 

(5) A description of the lands so far as they are described 
in the will. 

This notice having been registered withiu the six months, 
the will, if registered within two pears after the date of the testa- 
tor's death, shall have priority as i£ it had been registered at 
the date of the registration of the notice ; and such date shall 
be deemed to be the date of the registration of the will for all 
purposes (w). 

The Act further provides that at any time after the expira- 
tion of six months from the death of the owner of the land, 
an affidavit of intestacy may be registered, and thereupon any 
assurance for valuable consideration made by any person who 
would be empowered to do so if the deceased died iatestate, 
and duly registered, .shall have priority over any will of the 
deceased the date of registration of which is subsequent to the 
date of registration of such assurance, unless the will be regis- 
tered so as to be deemed to be within the six months prescribed 
by the Act (o). 

The Act also expressly provides that no person entitled to 
priority under the Act in respect of any legal or equitable 
interest shall lose such priority merely in consequence of his 
having had actual or constructive notice of any unregistered 
will or prior unregistered assurance, except in cases of actual 
fraud (^). 

Until recently, real property mortgaged to the deceased 
testator might have been devised, and, if not, it passed to the 

(ra) Sect. 11. (o) Sect. 12. (p) Sect. 14. 
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lieir(j). But it is now provided that ia all cases of death 
after the 31st December, 1881, such property shall pass to 
the personal representatives, like personal property, notwith- 
standing that the testator may have expressly devised it to 
some one else (r). 

(q) Supra, p. 139. (r) 44 & 45 Vict. c. 41, s. 30. 
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CHAPTER Y. 

THE RIGHTS AND OBLIGATIONS OF THE DEVISEE OK HEIR, AND 
THE EXECUTOR, INTER SE. 

We must now briefly consider some of the more important 
rights and obligations of the devisee or heir, and the executor, 
inier se, which are the consequence of the division of the estate 
and of the obligations of the deceased between these two 
distinct classes of successors. These rights and obligations 
relate (1) to contracts for the ptirchase or sale of real estate, 
(2) to the payment of debts, (3) to the apportionment of rent, 
and (4) to emblements. 

1. Contracts for the Sale or Purchase of Real Estate. — The 
devisee of the land agreed to be purchased has the same 
rights agaiust the executor as the heir has against the 
administrator (a), but subject, of course, to any express 
provision of the will : if the land agreed to be purchased be not 
devised, the heir of the testator will be entitled to it just as 
the heir of an intestate, and will have the same right to have 
it paid for by the executor, provided the deceased died before 
the 1st January, 1878. 

Where a testator devises real estate and afterwards sells it 
and dies before the purchase is completed, the purchase- 
money belongs to his personal representatives notwithstandiag 
sect. 23 of the Wills Act {b), and not to the devisee (c). As 
to the power of the personal representatives to convey the 
estate to the purchaser, see supra, p. 141. 

(a) Supra, p. 140. (c) See supra, p. 201 ; 1 Wms. 

' \h) 7 Will. IV. & 1 Vict. 0. 26. Bxors. p. 666, 8tli ed. 
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2. Payment of Debts. — Wtatlias already been said as to the 
rigMs and obligations of the heir and administrator, inter se, 
respecting the payment of debts (c), applies also to the rights 
and obligations of the devisee, heir, and executor, inter se, but 
subject to the following important exceptions : — 

(1) The testator may by his will have exonerated the 
personal estate from its primary liability and charged his 
debts upon the real estate. Of course, this cannot affect the 
right of creditors to obtain payment out of the personal 
estate, but the executor will be entitled to be reimbursed, out 
of the real estate, the amount which he has paid to the 
creditors. 

(2) With regard to mortgage debts and liens for unpaid 
purchase-money, the testator may by his wiU have signified 
" a contrary or other intention " so as to exclude the opera- 
tion of Locke-King's Act, and the Acts by which it was 
amended (t^), and so the devisee or heir maybe entitled to 
have such debt or lien discharged out of the personal estate (e). 
But it must be observed that one of those amending Acts .(/) 
provides that, in the construction of the will of any person 
who may die after the 31st December, 1867, a general direc- 
tion that the debts, or all the debts, of the testator shall be 
paid out of his personal estate shall not be deemed to be a 
declaration of an intention contrary to or other than the rule 
established by Locke-King's Act, unless such contrary or 
other intention shall be further declared by words expressly or 
by necessary implication referring to all or some of the testator's 
debts or debt, charged by way of mortgage on any part of his 
real estate. 

(3) Only the general personal estate which has not been 
bequeathed at all by the will, or has merely been bequeathed 
by way of residue, is primarily liable for the payment of 

(c) Supra, p. 141. in this respect, in the same posi- 

{d ) Supra, p. 142. tion as the heir or deviseeof realty, 

(e) The legatee of leaseholds is, (/) 30 & 31 Vict. c. 69. 
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detts; and, where sucli part of the personal estate is in- 
sufaoient to satisfy the debts, the personal estate bequeathed 
generally and specifically, and the real estate devised, or 
■which has descended on the heir, is liable to make good the 
deficiency in. the following order — 

(i) Eeal estate devised for the purpose of paying debts. 
Such a devise makes the devisee a trustee of the real estate 
for the creditors, to the extent of their debts. 

(ii) Eeal estate undisposed of by the will, or the devise of 
which has lapsed or otherwise failed, so that the real estate 
descends to the heir. But where a devise of real estate 
charged with debts fails, such real estate is only liable in the 
same order as it would have been if the devise had not failed, 
i.e. under (iii). 

(iii) Eeal estate devised specifically or by way of 
residue (/), but charged with the payment of debts. Eeal 
estate so devised is liable in the same order in the event of 
the devise lapsing or otherwise failing (gr). 

(iv) General legacies. Where there are several general 
legacies they are liable pro rat&, and so they must all abate 
proportionally {h) . 

(v) Specific and demonstrative legacies, and real estate 
devised either specifically or by way of residue. All such 
legacies and devises are liable pro rata. 

(vi) Eeal and personal property over which the testator had 
a general power of appointment ; but only if, and so far as, 
he had actually exercised such power, by deed or will, in 
favour of volunteers. , 

This order " has been established out of a regard to the 
testator's intention. The general personal estate was long 
the only fund to which those creditors who had not specialties 

(/) Eensman v. Fryer, L. E. (g) Wood v. OrdisTi, 3 Sm. & 

3 Oh. App. 420; LancefieU v. Gifi.125; /Sfeadv. flarcia/cer, L. E. 
Iggulden, L. E. 10 Oil. App. 136. 15 Eq. 1Y5. 

(A) Supra, p. 224. 
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binding the lieir could resort ; and besides, cash, stock, and 
moveables come first to hand, and are the most readily 
applicable, and are the funds out of which people in their 
lifetime usually pay their debts. It cannot, therefore, be 
matter of surprise that, in the absence of any express 
direction to the contrary, the general personal estate should 
be held primarily liable to the payment of the debts of the 
deceased. Next after that, any special fund set apart by the 
testator would naturally come. The heir not being a 
beneficiary within the testator's intention, lands descended 
to him would properly follow next in the order of appli- 
cation. But lands charged with the payment of debts 
would, of course, be applicable before legacies bequeathed, or 
property specifically given and not so charged. Again, there 
seems a more direct intention to benefit a specific devisee 
or legatee than to benefit a mere pecuniary legatee (^). 
Pecuniary legacies must, therefore, go unpaid rather than 
specific devises or bequests be touched. These, however, 
must be resorted to for the payment of the debts as a last 
resource, whilst lands over which the testator has exercised a 
general power of appointment are, in favour of creditors, 
considered as supplementarily applicable after the whole of 
the testator's own property has been exhausted " (/). 

The Inheritance Act provides (k), as we have seen (/), that 
where a testator (who dies after the 31st December, 1833) 
devises real estate to his heir, the heir takes as purchaser 
under the will, and not as heir of the testator. Accordingly, 
in cases coming withiu that Act, the heir who is devisee is ia 
the same position as any other devisee as respects the order 
of the liability of the real estate for payment of debts, i. e. 
his real estate will be liable under (iii) or (v), and not under 

(i) I. e., a general legatee. (^b) 3 & 4 Will. IV. c. 106, s. 3. 

[j) Wms. Eeal Assets, 108. {I) Supra, p. 122. 
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(ii), as it would be if he were regarded as taking by descent 
as heir. 

It is provided by a recent Act {m), that where real estate 
is devised and charged with the payment of debts or legacies, the 
executor shall have power to sell or mortgage such real estate 
for the purpose of raising such debts or legacies (m), but only 
in case (1) the real estate is not devised to trustees ; and (2) 
the devise is not made in fee simple, or in tail, or for the 
testator's whole estate and interest (o). This Act was passed 
in consequence of several decisions which recognised the 
doctriue that if a testator charges his real estate with the 
payment of debts, such a charge gives by implication a 
power to his executors to sell his real estate for the payment 
of debts {p) — a doctrine which was regarded by two eminent 
authorities [q) as inconsistent with legal principles (r) . 

3. Apportionment of Rent. — What has already been said 
respecting apportionment of rent between the heir and ad- 
ministrator (s) applies also to an apportionment between the 
devisee, or heir, and the executor ; unless a contrary intention 
appear by the will. For the testator may by his will direct 
that the whole of the rents shall go vdth the lands to the 
devisee or heir, or he may dispose of each portion of the 
rent separately, and give each to any person or persons as he 
pleases [t). 

4. Embkments. — The rule is that the devisee, and not the 
executor, is entitled to all emblements growing on the land 
devised, unless a contrary intention appear by the will. 

(m) 22 & 23 Vict. c. 35. Eeal Assets, c. 6 ; Sugd. Pow. 

(«) Sect. 16. 120-122, 8th. ed. 

(o) SeeWms.EeaiProp.p. 253, {r) Wms. Real Prop. p. 253, 

16th ed. 16tli ed. 

(_p) lUd. (s) Supra, p. 144. 

(2) Mr. Joshua Williams and («) Boseingrave v. Burhe, 1 1. E. 

Lord St. Leonards; of. Wms. Eq. 190; Tudor'sL. C. 309, 3rded. 
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" This rule is founded upon a presumption that it is the will 
of the testator that he who takes the land should take the 
crops which belong to it ; because every man's donation shall 
be taken most strongly against himself " (m). But this 
presumption may be rebutted by words ia the will which 
show a contrary intention, although they may not expressly 
refer to emblements («). 

Of course the heir will not be entitled to emblements in 
respect of land which has descended in consequence of a 
devise failing. 

(m) 1 Wms. Exors. 720, 8tli ed. (as) See West v. Moore, 8East, 339. 
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CHAPTEE VI. 

THE SUCCESSION TO DECEASED EXECUTORS, ADMINISTEATOKS, 
AND TRUSTEES WHO DIE TESTATE. 



I. Where the Deceased was an Executor or Administrator. 

1. Where two or more persons are co-executors, or co- 
administrators, and one dies testate, the survivor or survivors 
will be entitled to carry on the whole administration, just as 
they would have heen had the deceased died intestate (a). 

2. "Where a person is sole executor or sole administrator 
and dies testate, the law is as follows : — 

(1) The executor of a deceased executor will succeed to the 
office of executor held by the deceased. 

(2) The executor of a deceased administrator wiU not be 
entitled to succeed to the office of administrator, and an 
administrator de bonis non administratis must be appointed to 
carry on the administration. 

The reason of this distinction is, that "the power of an 
executor is founded upon the special confidence and actual 
appointment of the deceased ; and such executor is therefore 
allowed to transmit that power to another, in whom he has 
equal confidence ; and so long as the chain of representation 
is unbroken by any intestacy, the ultimate executor is the 
representative of every preceding testator" (6). But an ad- 
ministrator is merely the officer of the Court by which he 
is appointed, and has no more power than any other official 
to transmit his office to another person by appointing him 
executor. 

(a) Supra, p. 147. Q>) 1 Wms. Exors. p. 258, 

8th ed. 
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II. Where the Deceased was a Trustee. 

Wliat has already been said respecting the succession to 
deceased trustees who die intestate, applies equally to eases 
where they die testate — devisee being substituted for heir, and 
executor for administrator — except that, in cases to which the 
Conveyancing and Law of Property Act, 1881, does not 
apply {i. e., in case of the death having occurred before 
1st January, 1881), real property held in trust devolved 
upon the heir unless it had been specially devised to some 
other person. 
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Part V. 

DONATIOIfES MORTIS CAXTS^. 



Bonationes mortis causd are derived from the civil law(fl!). 
They are gifts made at a time when the donor is in expecta- 
tion of death, and are suhjeet to an express or implied con- 
dition that the gift shall only become absolute in the event 
of his death actually taking place, and that in the meantime 
he shall be at liberty to revoke the gift. The state of mind 
of the donor is well expressed in Justiaian's Institutes: — 
"M in summd mortis causd donatio est, cum magis se quis 
velit habere qiiam eum cui donat, magisque eum cui donat 
quam heredem suum" (b). If the donor should recover from 
his iUness, or i£ before his death he should revoke the gift, it 
becomes void. 

In order to constitute a valid donatio mortis causd the 
following conditions must be fulfilled (c) : — 

1. The gift must be made in contemplation of death. 

A gift wUl, of coiorse, be made in contemplation of death 
when the donor, at the time of making it, reaUy expects 
that he is about to die ; and where the donor is at the time 
"in his last sickness," or "languishing on his death bed," 
it seems that the gift will be presumed to be made in con- 
templation of death. 

(a) Prarciv.rwner,2Ves.431; Twr>£T, L. C. Equity, pp. 1003 

L. 0. Equity, 5t]i ed. 983, 996. et seq., 5tli ed., from wlaicli the 

(6) Lib. n. tit. VII. 1. following conditions are summa- 

(c) See the notes to Ward v. rized. 
P. ^ 
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2. The gift must he intended to take effect only in the event of 
the donor's death. 

It is not, however, necessary that at the time of making 
the gift there should be an express declaration of intention 
by the donor ; for if the gift be made in the extremity of 
sickness, or in contemplation of death, the law implies a con- 
dition that the gift was to take effect only in the event of 
the donor's death — unless the circumstances of the trans- 
action show that the donor intended to make an imme- 
diate and irrevocable gift. 

3. There must he a delivery of the possession of the subject- 
matter of the gift to the donee (either for his own use, or upon 
trust for another person, or for some particular object), 
with the intention of parting with all rights of ownership over 
the same. 

Thus, in Hawkins v. Blewitt {d), a person in his last illness 
ordered a box containing money and wearing apparel to be 
carried to the house of his aunt, and to be delivered to her. 
The next day the key was brought to him, and he desired it 
to be taken back, saying that he should want some articles of 
clothing out of the box. The Court held that this did not 
constitute a valid donatio mortis causa. Lord Kenyon, C. J., 
said — " In the case of a donatio mortis causa possession must 
be immediately given ; that has been done here ; a delivery 
has taken place : but it is also necessary that by parting with the 
possession, the deceased should also part with the dominion over it ; 
that has not been done here. The bringing back the key by her, 
the next moriung, to the intestate, and his declaration that he 
should want one of the articles of his apparel contained in it, 
are sufficient to show that he had no intention of making any 
gift or disposition of the box. It seems rather to have been 
left in the defendant's [i.e., the aunt's] care for safe custody, 
and was so considered by herself." 

(d) 2 Esp. 663. 
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Again, iQ Bunn v. Markham (e), a person, supposing Hrnself 
to be in extremis, caused Indian bonds, bank notes, and 
guineas to be brought out of Ms iron chest, and laid on his 
bed ; he then had them sealed up in three parcels with the 
amount and contents written on them, and also the words 
"for Mrs. and Miss C. ;" they were then, by his direction, 
replaced in the chest and locked up, and the keys were sealed 
up and directed " to be delivered to J." (his solicitor) and one 
of his executors after his decease, and replaced in his own 
custody near his bed. He afterwards spoke of this property 
as given to Mrs. and Miss 0. It was held not to be a valid 
donatio mortis causa (1) for want of sufficient delivery, and 
(2) on accoimt of the donor remaining in possession. 

The subject-matter of the gift cannot be delivered, so as 
to be a valid donatio mortis causa, by the delivery of any- 
thing Sy way of symbol; — e.g., the delivery of receipts for 
the purchase-money of South Sea annuities (/), and scrip- 
certificates of railway stock (gf). Delivery of mere symbols 
of property must, however, be carefuUy distinguished from 
the delivery of the key of a place where property has been 
locked up: ia this case the delivery of the key has been 
allowed as delivery of the possession of the property " because 
it is the way of coming at the possession, or to make use of the 
thing; and therefore the key is not a symbol, which would not 
do" ih). Thus, in Jones v. Selby {i), it was held that the 
delivery of the key of a trunk, with words of gift of the 
trunk and its contents, was a good delivery of a tally upon 
government for 500^. contained in the trunk. And it seems 
that the delivery of any document which would entitle the 

(e) 7 Taunt. 224. (?) ^oore v. Moore, L. E. 18 

(/) Ward v. Turner, L. 0. Eq. 474. 
Equity, p. 999. W Ward v. Turner, aupra. 

[i) Free. Ch. 300. 

s2 
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donee to demand payment of money {e.g., bank-notes, and 
notes and bills payable to bearer), or the possession of wbich 
by the donee -woTLLd prevent the representatiTes of the deceased 
donor from enforcing payment of money due to the deceased 
{e.g., the mortgage deeds of real estate), mil constitute valid 
donationes mortis causa {J). 

4. The intention to create a donatio mortis causa must be 
proved hy clear and satisfactory evidence. 

" The civil law required five -witnesses to establish such a 
gift ; a will requires two with us. It is difficult to suppose 
that it was not by an oversight that the legislature made 
no provision respecting gifts of this sort; but though our 
law does not define the number of witnesses required, it is 
laid down in all the cases where judges have commented on 
the evidence necessary to support a donatio mortis causa, that 
it must be established by clear evidence. The proof must be 
more than is required merely to turn the scale ia favour of 
one of two equally probable conclusions. It must establish to 
the satisfaction of the Court that the claimant's case is not only 
probable, but reasonably free from doubt " {k). There is no 
absolute rule that the evidence of the claimant alone may not 
be sufficient, but "there is, of course, aU the suspicion always 
attaching to an iaterested witness as regards candour and 
truthfulness" {k). 

We wOl now summarize the poiats of resemblance and 
difference between donationes mortis causa and legacies. 

1. Points of resemblance. 

A donatio mortis causa, like a legacy, — 

(1) Is incomplete during the hfe of the donor, and may be 
revoked at any time before his death. 

(y.) See the cases cited L. 0. {k) M'Oonnell v. Murray, I. E. 

Equity, pp. 1008—1010. '3 Eq. 465. 
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(3) Is liatle to be taken by the creditors for the payment 
«f debts in case the other assets are insufficient. 

(3) Is subject to legacy duty, and is included in the 
valuation of the personal estate upon which the duty pay- 
able on applications for probate and letters of administration 
is assessed (l). 

2. Points of difEerence. 

A donatio mortis causa, unUke a legacy, — 

(1) Must be in the possession of the donee duriag the Hfe- 
time of the donor. 

(2) It cannot be revoked by mil, for a wiU. is inoperative 
until the death of the testator, and so at the same instant 
that the will takes effect the gift becomes absolute (m) ; but it 
seems that the gift may be satisfied by a legacy (m). 

(3) It is quite independent of the wiU of the donor, and so 
does not require probate. 

(4) If its subject-matter be such that the property in it 
passes by delivery {e.g., a piece of plate), it becomes the 
absolute property of the donee the instant the donor dies ; 
if the property in it does not pass by delivery {e.g., a bond) 
the donee can compel the representatives of the donor to do 
what may be necessary to give effect to the gift. Thus, in 
the case -of a bond, only the personal representatives of the 
donor can sue upon the bond, for, being a contract under 
seal, it is clear that no other person can acquire rights 
under it by merely having the document handed to him; 
but the personal representatives must allow the donee to sue 
on the bond in their names, upon being indemnified by him 
iu respect of any liability which they may thereby incur («). 

{I) 36 Geo. III. c. 52, s. 7; [m] Jones v. Sdhy, Prec. Oli. 

8 & 9 Vict. c. 76, 8. 4. Probate, 300. 

&c., duty, 44 Vict. c. 12, s. 38. (n) Gardner v. Parker, 3 Madd. 

184. 
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Donationes mortis camd were not affected by the Wills 
Act (o) ; any doubt which there might have been on the 
subject was removed by 8 & 9 Vict. c. 76, s. 4, which 
expressly recognised them by making them subject to 
legacy duty. They have again been recognised by 44 
Vict. c. 12, s. 38, which, as we have seen, made them 
subject to duty on probate and letters of administration. 

(o) 1 Wm. IV. & 1 Vict. c. 26. 
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THE DUTIES PAYABLE IN RESPECT OF TESTAMEN- 
TARY AND INTESTATE SUCCESSION. 



I. Succession Duty. 

" Stjccbssion duty " is the name given to a duty payable by all 
persons wlio become entitled to real property or leasehold pro- 
perty by testamentary or intestate succession. The duty is 
imposed by the statute 16 & 17 Vict. c. 51, passed on the 4th of 
August, 1853, but which is to be taken to have commenced on 
the 19th of May in that year (a). 

The value of the interest in real or leasehold property to which 
any person may be entitled by will or intestacy is to be ascer- 
tained in the manner provided by the Act (S), and the duty 
consists of a percentage on the value of such interest, varying 
in amount, according to the degree of relationship between the 
heir, or devisee, or (as to leaseholds) legatee and the deceased, in 
the following manner : — 

1. All lineal descendants and ancestors pay one per cent. 

2. Brothers or sisters, or their descendants, pay three per cent. 

3. Paternal or maternal uncles or aunts, or their descendants, 

■^a.j Jive per cent. 

4. Paternal or maternal great-uncles or great-aunts, or their 

descendants, pay six per cent. 

5. Persons in any other degree of collateral consanguinity 

pay ten per cent. 

6. All strangers in blood to the deceased pay ten per cent. (c). 
But in case the person entitled be married to a person in a 

nearer degree of consanguinity to the deceased, he, or she, is 
only liable to pay the same duty as would have been payable by 
the person to whom he, or she, is married had such person been 
entitled {d). 

In case the money value of the whole property of the deceased 
does not exceed lOOZ., no succession duty is payable (e). 

As to certain cases where leaseholds are exempt from succes- 
sion duty, see^os^, p. 265. 

(a) Sect. 54. {d) Sect. 11. 

(J) Sect. 21. (e) Sect. 21. 

(c) Sect. 10. 
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Sucoession duty is a first charge upon tlie interest in respect of 
which it is payable, and the Act provides that it shall be paid 
" by eight equal half-yearly instalments, the first to be paid at 
the end of twelve months after the successor shall have become 
entitled to the beneficial enjoyment of the property; and the 
seven following instalments are to be paid at half-yearly intervals 
of six months each, to be computed from the day on which the 
first instalment shall have become due. But if the successor 
shall die before all such instalments shall have become due, then 
any instalments not due at his death shall cease to be payable ; 
except in the case of a successor who shall have been competent 
to dispose by will of a continuing interest in' such property, in 
which case the instalments unpaid shall be a continuing charge 
on such interest in exoneration of his other property, and shaU. 
be payable by the owner for the time being of such inte- 
rest "(/). 

II. Duty on applying for Prolate or Letters of Administration. 

The person applying for probate of a will or letters of admi- 
nistration to the estate of an intestate must pay a duty varying 
according to the value of the personal estate {g). For the pur- 
pose of ascertaining the amount of duty in any particular case 
it will be convenient to divide estates into the two following 
classes : — 

1. Estates exceeding the value q/SOOZ. after deducting reasonable 
funeral expenses and all debts, except voluntary debts and debts 
primarily payable out of real estate. But these deductions are 
only allowed where the deceased was domiciled in the United 
Kingdom (A). 

2. Estates not exceeding the value of 300Z. without deducting 
funeral expenses or debts. 

1. Estates exceeding the value of 300J. (i). 

Value of Estate. Duty. 

(1) Not exceeding 500/ 1/. for every full sum of 

50Z., and for any frac- 
tional part of 50Z. 

(2) Not exceeding 1,000Z \l. 5s. Od. for every full 

sum of 501., and for any 
fractional part of 501. 

(3) Above the value of 1,000/ 31. for every full sum of 

100/., and for any frac- 
tional part of lOOZ. 



f /) Sect. 21. (A) Sect. 28. 

(g) These duties are 
lated by 44 Vict. c. 12. 



These duties are now regu- (i) Sect. 32. 
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2. Estates not exceeding 300^. {k). 

Value of Estate. Duty 

(1) Not exceeding 100? No duty, but the sum of 15*. 

for fees of Court and ex- 



(2) Exceeding 100? A fixed duty of 11. 10s. Od., 

and 15s. for fees of Court and 



No duty is payable where the deceased was a common seaman, 
marine, or soldier, and was slain or died in the service of the 
Crown (?). 

III. Legacy Duty. 

" Legacy duty "_ is the name given to a duty payable not only 
in respect of legacies, but also in respect of the share of residue 
to_ which any person may become entitled under the Statutes of 
Distribution (m), and of donationes mortis causa {n). 

The duty consists of a percentage on the value of the legacy, 
or share of residue, or donatio mortis causd, varying in amount, 
according to the degree of relationship between the legatee or 
next of kin and the deceased, exactly in the same manner as suc- 
cession duty; and the fact of the person entitled being married to 
a person in a nearer degree of relationship to the deceased has 
precisely the same effect. 

Leasehold property is exempt from legacy duty (o), being sub- 
ject, as we have seen, to succession duty. 

It is provided that where the duty on applications for probate 
or letters of administration has been duly paid, legacy duty at 
one per cent., and succession duty at one per cent, on leaseholds, 
shall not be payable (p). The effect of this provision is that 
ancestors and descendants of deceased persons are practically 
exempted from the payment of legacy duty. 

No legacy duty is payable in respect of a legacy, or share 
of residue, to which the husband or wife of the deceased is 
entitled (§■). 

No legacy duty or (in the case of leasehold property) succes- 
sion duty is payable where the value of the estate is less than 
300?., and the fixed duty of 30s. has been paid on application 
for probate or letters of administration (r). 

No legacy duty is payable where the whole personal estate 
does not exceed the value of 1001. (s). 

(h) Sect. 33. {p) 44 Vict. c. 12, s. 41. 

h) 55 Geo. III. c. 184. (q) 55 Geo. III. c. 184. 

(m) 55 Geo. III. o. 184. (r) 44 Viot. o. 12, s. 36. 

(ra) 8 & 9 Viot. c. 76, s. 4. (s) 43 Vict. c. 14, s. 13. 
(o) 16 & 17 Vict. c. 51, 8. 19. 
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ACCUMULATION OP INCOME, 

formerly no special restrictions on, 18S. 
directions in TheUusson's will for, 185. 
present restrictions on, 186. 

ACTIO PEMS0NAL18 MOEITUR CUM FBRSONA, 
■when applied to actions for breaoh of contract, 53, 58. 
tort, 54, 68. 

ADMINISTIIATION, 

action, 79. 
■bond, 95, 96. 
letters of, 18, 96. 

ADMINISTRATOR, 
origin of, 18. 
difEerent kinds of, 81. 
special, 82. 

de bonis nou administratis, 82. 
dtirante minors atats, 82. 
pendente lite, 82. 
persons entitled to be, 83, 91. 
by ■whom appointed, 93. 
how appointed, 95. 

rights and obligations of, as representative, 98. 
rights of, vest from date of appointment, except in some special 

oases, 99. 
rights and obligations of, as trustee, 101. 
must realize the estate, 102. 

discharge the obligations, 103. 

distribute the residue, 108. 
not bound to distribute for a year after the intestate's death, 118. 
may retain his own debt, 105. 
when personally liable, 102 — 107. 
devastavit by, 103. 
protection of, by statute, 106, 107. 
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ADMINISTRATOR— (!o»««M«(?. 

now succeeds to real property held by the intestate as sole trustee, 

ISO. 
mortgaged to the deceased, 139. 
at death of, a new administrator is appointed, 147, 255. 

his representative is liable for his devastavit, 152. 
and heir, rights and obligations of, inter ««,. relating to — 
purchase and sale of real estate, 140. 
payment of debts, 141. 
apportionment of rent, 144. 
emblements, 145. 

ADMINISTRATOR CUM TESTAMENTO ANNEXO, 
when appointed, 228. 
persons entitled to be, 229. 
how appointed, 230. 
de bonis non administratis, 230. 

ADMISSION 01' ASSETS, 

effect of, by administrator, 105, 106. 
or executor, 216. 

ADVANCE TO CHILDREN, 

when it must be brought into hotchpot, 109, 116. 
ademption of legacy by, 221. 

ALIEN, 

friends can take under a will, 197. 

enemies cannot usually take under a will, 197. 

ANGLO-SAXON LAW, 

early rules of succession, 7, 8. 
testamentary succession to laud, 10. 

movea,ble3, 11. 
intestate succession to land, 1 1 . 

moveables, 11. 

APPORTIONMENT OF RENT, 144. 

ARTIFICIAL PERSON. See Cobpoeation. 

ASSETS, 102. 



BANKRUPTCY, 

insolvent estates may be administered according to rules of, 107, 
216. 
and the estate vests in the official receiver, 108. 
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BANKRUPT, 

cannot be administrator, 83. 

nor, as a iiile, act as executor, 206. 

BLOOD-RELATIONSHIP, 
definition of, 83. 
example of, 29. 

BOO-LAND, 8, 9. 
BONA NOTABILIA, 94. 
BOROUGH-ENaLISH, 26, 34, 130. 



CHARITABLE PURPOSES, 
meaning of, 187. 
gifts for, formerly favoured, 188. 

restrained by the "Mortmain Act," 9 Geo. II., 189, 190. 
present Mortmain Act, 189. 
gifts for certain, expressly excepted from tlie Mortmain Acts, 192.' 

CHOSE IN ACTION, 
meaning of, 15. 
right of husband to his deceased ■wife's, 117. 

CHOSE IN POSSESSION, 
meaning of, 15. 
right of husband to his deceased wife's, 116. 

CHURCH, THE, 

probably origin of wiUs in Britain is due to, 7. 

early jurisdiction of, in matters of wills and intestacy, 12. 

CIVIL DEATH, 
meaning of, 175. 
efEeot of, on testamentary capacity, 176. 

CIVIL INJURY, 
meaning of, 51. 

CO-ADMINISTRATOES, 

are regarded as one person, 101. 

aU must join in suing, and be joined when sued, 101. 

the survivor is sole administrator, 147. 

CO-EXECUTORS, 

are regarded as one person, 213. 

aU must join in suing, and be joined when sued, 213. 

the survivor is sole executor, 147. 
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CONSTRUCTION OP WILLS, 
general principle, 237. 

vrhy different from oonstruotion of deeds, 236. 
teohmoal -words in wiUs, 237. 
cy prh dootrine, 238. 
special rules of, under "WiUs Act, 
all wills speak from death, 238. 
no lapse in certain cases, 218, 234. 
lapsed or void devise falls into residuary devise, 239. 
no wordB of limitation necessary to pass testator's ■whole 

interest in real estate, 240. 
dietoithoutissue,§c., doesnotmeanindefinitefailure of issue, 240. 
general devise passes leaseholds as well as realty, 241. 
a power to appoint in any way A. thinks proper by wiU is 
executed by a general devise or bequest of all A.'s pro- 
perty, 242. 
wiUs in execution of powers of appointment must conform to 
Wills Act, and are then sufficient without any other 
formality, 243. 

CONTINGENT REMAINDER, 
rule as to creation of, 184. 
application of cy pres doctrine to, 238. 

CONTRACT, 

rights under, when extinguished by death, 51. 

obligations under, when extinguished by death, 57. 

right of action for breach of, when extinguished by death, 53, 68. 

for purchase or sale of real estate effects conversion, 63. 

liability of heir or devisee under, 64, 77, 141. 

rights of heir or devisee under, 64, 71, 140. 

under seal, now always binds heir or devisee, 76. 

CONVERSION, 

equitable doctrine of, 63. 

COPARCENERS, 

meaning of term, 28, 133. 
regarded in law as one heir, 133. 
their interest in the estate, 138. 

COPXHOLDS, 

origin of, 34. 

descent of, 36, 129. 

curtesy in, 136. 

freebenoh in, 136. 

interest of heir in, before admittance, 137. 

devisee in, before admittance, 233. 
effect of not claiming admittance to, 137. 
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OO'PY'B.OTJDS— continued. 

right of lord to seize quousque, 137. 

will of, formerly required surrender, 164. 

heir or devisee of, when liable for debts, 77, 79. 

CORPORATION, 

general incapacity to acquire real property, 198. 
cannot acquire real estate by will except by licence from the 
Crown, or by special provision in a statute, 199. 

COVENANT, 

running with the land or reversion at common law, 65. 

which has eiiect of running with the land, &o., in equity, 67, 74. 

to confer a freehold interest, 68. 

rights arising from breach of, which pass to heir or devisee, 69. 

COVERTURE. See Maebied "Women. 

CREDITOR, 

when entitled to be administrator, 91, 230. 

legacy to, when satisfaction of the debt, 219. 

right of, when personal estate not sufficient to pay all debts, 79. 

deceased died insolvent, 107, 216. 
may be a witness of debtor's will, 164. 
remedy of, where administrator is abroad, 92. 

CRIME, 

meaning of term, 51. 

liability for, extinguished by death, 59. 

CROWN, THE, 

nominee of, when entitled to be administrator, 91. 
when entitled to residue of intestate estates, 115. 
share residue with widow, 111. 
residue as against the executor, 226. 
real estate by escheat, 129. 

forfeiture, 175, 197, 199. 
debts due to, when heir or devisee liable for, 78. 
priority of, 104, 105. 

CURTESY, 

a life interest, 45. 

when right to, arises, 136. 

CUSTOMARY LAW. See LooAi Custom. 

OY FBES DOCTRINE, 238. 
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DEBTS, 

distinction between simple contract and specialty, abolished, 79, 

105. 
KabUity of heir or devisee for, 76, 79. 
mortgage, how far personal estate is liable for, 142, 250. 
personal estate primarily liable for, 141. 
rules of priority in paying, 103. 
to Crown, 78, 104, 105. 
of record, judgment, 77, 105. 

recognizance, 106. 

Statutes Merchant and Staple, 105. 
when satisfied by legacies, 219. 

DESCENT, 

rules of, settled temp. Edw. I., 27. 
before Inheritance Act, 27. 
after Inheritance Act, 120. 
eflfeot of local custom on, 129. 

DEVASTAVIT, 

meaning of term, 52. 

instances of, 103. 

representatives of person guilty of, are liable for, 152. 

DEVISEE, 

meaning of term, 3. 

his interest depends on the terms of the will, 235. 

lapses if he dies before testator, except in two cases, 
234. 
time when interest of, vests, 231. 
may disclaim his interest, 232. 
is not tenant of copyholds until admitted, 233. 
effect of not claiming admittance to copyholds, 233. 
when interest of, is subject to dower or freebenoh, 232. 

or curtesy, 136, 232. 
obligations, binding on, 232. 
heir and executor, rights and obligations of, inter se, relating to — 

purchase and sale of real estate, 249. 

payment of debts, 250. 

apportionment of rent, 253. 

emblements, 253. 

DISTRIBUTION OP RESIDUE, 

rules where intestate was a male, 109. 

female, 116. 
undisposed of by the deceased's wUl, 226. 
governed by law of deceased's domioil, 119. 

DOMAIN LANDS, 34. 
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DOMIOIL, 

meamng of term, 161. 

change of testator's, does not now revoke wills of British subieots, 
202. "' ' 

law of deceased's, governs grant of admlmstration, 92. 

probate, 210. 
distribution of residue, 119. 
in general, form of wiU of personalty, 
161. 
does not govern succession to real estate, 132. 
form of wiUsof real estate, 162. 
governs construction of wills of personal estate, 
226. 

DONATIO MORTIS CAUSl, 
meaning of term, 257. 
condition of a valid, 257 — 260. 
how far it resembles a legacy, 260. 
how it differs from a legacy, 261. 
not afleected by the Wills Act, 262. 

DOUBLE PORTIONS, 

meaning of, and attitude of Equity towards, 220, 221. 

DOWEE, 

is a life interest, 45. 

when right to, arises, 134, 232. 

DEUNKENNESS, 

efiect of, on testamentary capacity, 175. 

DTJEESS, 181. 

DUTY, 

distinction between, and obligation, 65. 
succession, 263. 
legacy, 265. 

on application for probate or letters of administration, 95, 208, 
264. 



ECCLESIASTICAL COUETS, 

jurisdiction of, in respect of wills, &c. now vested in Probate 
Division of High Court, 19, 93. 

EMBLEMENTS, 
what are, 145. 
are personal estate, 61. 
when devisee entitled to, 263. 

P. "^ 



274 INDEX. 

EQUITABLE ESTATE, 

did not formerly escheat, but does now, 129. 

is now subject to dower, 135. 

is not subject to freebenob, 136. 

has always been subject to curtesy, 136. 

subject to the same rules of descent as legal estate, 63. 

EQUITY, 

created separate estate of married women, 167. 

disapproves of double portions, 220, 221. 

does not favour joint tenancies, 46, 48. 

gives certain covenants the effect of running with the land, 67, 74. 

generally recognises Ufe interests in personal estate, 47. 

office of trustee is a creation of, 149. 

rule of, as to satisfaction of debts by legacies, 219. 

ESCHEAT, 

meaning of, and oases where it occurs, 129. 

ESTATE, 

meaning of, in connection with succession, 2. 
real, 2, 60. 
personal, 2, 60. 
pur autre vie, 62. 

EXECUTOR, 

meaning of term, 3. 

express appointment of, 204. 

constructive appointment of, 204. 

absolute, conditional, or limited appointment of, 205. 

"according to the tenor," 205. 

de son tort, 227. 

persons who cannot act as, 206. 

may renounce office, but not after intermeddling with the estate, 

213. 
rights and obligations of , as representative, 212. 

vest at moment of tes- 
tator's death, 213. 
now succeeds to real property mortgaged to the deceased, 248. 
cannot, as a rule, sue before proving the will, 214. 
rights and obligations of, as trustee, 214. 
must realiiie estate, 215. 
power of, to sell or mortgage real estate, 253. 
must discharge obligations, 215. 

pay legacies, 216. 

distribute residue, if no residuary legatee, 225. 
not obliged to pay legacies or distribute residue for a year after 
the death, 218. 
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EKEGJITOB.— continued. 

may retain his own dett, 216. 

•when personally liable, 215, 216. 

protection of, by statute, 215, 216. 

representative of, liable for Ms devastavit, 152. 

now succeeds to real as well as personal property held by the 

deceased as sole trustee, 256. 
at death of, his of&ce passes to his executor but not to his admi- 
nistrator, 147, 255. 
devisee and heir, rights and obligations of, inter se relating to — 
purchase and sale of real estate, 249. 
payment of debts, 250. 
apportionment of rent, 253. 
emblements, 253. 

EXBCUTOET INTEEEST, 
rule as to creation of, 184. 



feudalism:, 

introduction of, and its effect, 15, 16. 

PINE, 

on admittance to copyholds, 137. 

POLO-LAND, 8. 

PEANKALMOIGN, 22. 

FRAUD, 

effect of, on validity of a will, 179. 

FE.EEBENOH, 

is a life interest, 45. 
when right to, arises, 135. 

FREEHOLD, 

origin of term, 23. 



mxrcTus indvstriales, 

another term for emblements, 145. 

FUNERAL EXPENSES, 
priority of, 104. 



GAVELKIND, 26, 34, 130, 136. 
GRAND SBRJEANTY, 22. 

t2 
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HAIiF-BLOOD, 

meaning of term, 30. 

early law as to, 27. 

exclusion of, from succession, 30. 

now admitted to succession, 125. 

HEIE, 

meaning of term,' 21. 

rules for ascertaining, i. e. rules of descent, 120. 

must be legitimate by law of England, and also by law of his 

domicil, 132. 
cannot refuse the inheritance, 133. 
eflfeot of oouTeyanoe or devise to, by deceased, 29, 122. 
wbeu liable to pay relief in respect of freeholds, 136. 
right of, in copyholds before admittance, 137. 
effect of, not applying for admittance, 137. 
interest of, when subject to curtesy, 136. 
dower, 134. 
freebench, 135. 
administrator, or executor, rights and obligations of, inter se re- 
lating to — 
purchase and sale of real estate, 140, 249. 
payment of debts, 141, 250. 
apportionment of rent, 144, 253. 
emblements, 145, 253. 

HEIR-LAND, 9. 

HEIR-LOOM, 62. 

HERIOT, 20. 

HOTCHPOT, 

meaning of term, 110. 

when advance to a child of an intestate must be brought into, 
110, 116. 

HUSBAND, 

entitled to be administrator to his deceased wife, 86. 

when not necessary for, to take out administration, 117. 

takes lesidxiejure mariti, 116. 

when right of, to curtesy arises, 136. 

when consent of, is essential to validity of his wife's will, 166. 



IDIOT, 

meaning of term ; cannot make a valid will, 173. 
cannot be appointed administrator, 83. 
act as executor, 206. 
protected against lord's right to seize copyholds, 137, 233. 
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INFANT, 

cannot make a vaHd wiU unless he be a soldier or sailor, 165. 
be appointed administrator, 83. 
act as executor, 206. 
is protected against lord's right to seize copyholds, 137, 233. 
INSANITY, 

effect of, on testamentary capacity, 173. 

INTESTATE SUCCESSION, 
meaning of, 2, 80. 
early rules of, 8. 
to land, before Conquest, 11. 
to moveables, before Conquest, 11. 
to land, after Conquest, 20. 
to moveables, after Conquest, 16. 
local customary rules of, to land, 34. 

INTOXICATION, 

effect of, on testamentary capacity, 175. 



JOINT CONTEACT, 

rights and obligations under, pass to survivor, except where the 
contract is connected with trade, 51, 57. 

JOINT OWNERSHIP, 

right of survivorship is incident to, 48. 

of partners, no right of survivorship attaches, 48. 

equity disfavours, 48. 

JOINT TENANCY, 

right of survivorship is incident to, 45. 

of partners, no right of survivorship attaches, 46. 

equity disfavours, 46. 

JOINT TENANTS, 

effect of legacy to, 219. 

JDDaMENT, 

when binding on heir or devisee, 77^. 
debts, priority of, 105. 



KENT, 

land in, presumed to be of gavelkind tenure, 130. 

KNIGHT-SERVICE, 
tenure by, 22. 
abolished, 39. 
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LJEN-LAND, 9. 

LEGACY, 

Tested, 217. 

contingent, 217. 

general, 221. 

specific, 222. 

demonstrative, 222. 

need not be paid for a year after the death, 218. 

satisfaction of a debt by, 219. 

portion by, 220. 
ademption of, by a portion, 221. 
lapse of a, 218. 
to joint legatees, 219. 
abatement of a, 223. 
duty, 218, 265. 

LETTERS OE ADMIlSriSTKATION, 
meaning of, 18. 
form of, 96. 

the rights, &c., which pass under, vest from date of grant, 99. 
in some cases relate back to date of death, 99. 
ad colligendum bona defuneti, 91. 
de bonis non, 97. 
cum testamento cmnexo, 230. 
de bonis non, 230. 

ZHX LOCI MEI SIT^, 

governs succession to real estate, 134. 

LIEN, 

on real property is not, as a rule, to be paid off out of personal 
estate, 140, 143, 250. 

LOCAL CUSTOM, 

effect of rules established by, on general rules of descent, 34, 36, 
129. 

LORD OF MANOE, 

right of, to fine on admittance, and to seize quousque when no one 
applies for admittance, 137. 

LUNATIC, 

cannot, as a rule, make a valid wiU, 173. 

can make a valid wUl during a lucid interval, 173. 

in some cases of monomania, 173. 
cannot be appointed administrator, 83. 

act as executor, 206. 
protected against lord's right to seize copyholds, 137. 
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MANORS, 

origin of, 34. 

MARINER. See Seaman. 

MARRIAGE, 

revokes -will, except in some special cases, 199 
former law as to revocation by, 200. 

MARRIED "WOMAN, 

testamentary incapacity of, at common law, 166. 
married before 1883, cannot make a valid will (except of separate 
estate) without husband's consent, unless — 

(1) she be the queen consort, or wife of a convict, 167 ; 

(2) she be divorced, or judicially separated from, or deserted 

by husband, 168, 169 ; 

(3) she make the wUl as executrix, or in exercise of a power, 

167. 
married before 1883, can make valid will of separate estate, 167. 
statutory separate estate of a, 169, 170, 171. 
married since 31st December, 1882, has fuU testamentary capa- 
city, 171. 
protected against lord's right to seize copyholds, 137, 233. 

MISTAKE, 

by the testator, as to the document executed being his will, 177. 
provisions inserted in the vrill, 178. 
omitted from the will, 179. 

MONOMAlSriA, 

effect of, on testamentary capacity, 174. 

MORTaAGE DEBT, 

is not, as a rule, to be paid off out of the personal estate, 142, 250. 



NEXT OF KIN, 
definition of, 83. 
method of ascertaining, 84. 
entitled to admiuistration, 83. 
rules for selecting administrator from, 85, .89. 
entitled to share residue, 19, 108, 225. 
distribution of residue amongst, 109. 

NORMAN CONQUEST, 

efEect of, on Anglo-Saxon law, 15. 



OBLIGATION, 

meaning of the term, 55. 
domestic, 56. 
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OBLIGATION— continued. 
quasi-contractual, 66. 

between trustee and cestui que trust, &c., 66. 
official, 66. 
arising from contract, 57. 

breach of contract, 58. 

trust, 57. 
tort, 58. 

OFFICIAL RECBIVEE. See BANKEUPicrr. 

OLD AGE, 

effect of, on testamentary capacity, 174:. 

OEDnSTART, 

meaning of term, 13, n. 

his early right of administering intestate estates, 1 3. 
■was made liable for debts of deceased, 17. 
his power of administering taken away, 17. 
his jimsdiotion as to grants of probate and administration trans- 
ferred to Court of Probate, 19. 

OUTLAWRY, 

effect of, on testamentary capacity, 175. 



FASS BATIONABILIS, 

of widows and children, 11, 19. 

PARTITION, 

how effected between co-paroeners, 138. 

PARTNERS, 

no right of survivorship between, 46, 48, 51, 57. 

PERSON LAST SEISED, 

formerly descent traced from, 27, 123. 

PERSONAL ESTATE, 
meaning of term, 3, 60. 

PERSONAL PROPERTY, 
meaning of term, 60, 61. 
life interest in, 46. 

PERSONAL REPRESENTATIVES, 
meaning of term, 3, 80, 153. 

PETIT SERJEANTY, 22. 
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FZENE ADMimSTRAVIT, 
effect of plea of, 104. 

POETION", 

Batisfaotiou of, by legacy, 220. 
ademption of legacy by, 221. 

PEEEOGATIVE COUIITS, 94. 

PEIMOaENITUEE, 23, 123. 

PBOBATE DIVISION, 
meamng of term, 94. 

has exclusive jurisdiction in granting probate and letters of ad- 
ministration, 19, 94. 

PBOBATE OF A WILL, 

former jurisdiction of ecclesiastical courts as to, 207. 
now granted by Probate Division — 

on application to tbe principal registry, 207. 
district registries, 208. 
in common form, 208. 
in solemn form, 209. 
vrhere testator was not domiciled in England, or property is not 

in England, 210. 
not granted unless tbe will be vaKd by the law of testator's domicil, 

except in a few cases, 211. 
is mere evidence of validity of the will, and confers no new right 

on the executor, 213. 
of real estate is not necessary, 244. 
how fai heir or devisee is bound by, 245. 
duty on application for, 264. 

PURCHASER, 

former meaning of, 29. 
present meaning of, 121. 



QUASI-PIIECHASEK, 122, 127. 



REAL ESTATE, 

meaning of term, 3, 60. 

REAL PEOPERTT, 

meaning of term, 60, 61. 
life interests in, 43. 
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REAL EEPEESENTATIVES, 
meaning of term, 3, 80, 153. 

EEALIZATION, 

of tlie estate, intestate, 102. 
testate, 215. 

EECOaNIZANCE, 

priority of debt due under, 105. 

EECORD, 

priority of debts of, 105. 

EEGISTEATION, 

of wills, -when necessary, and effect of, 246. 

EELIEP, 

is payable when tbere is a quit rent, 136. 

EENT, 

apportionment of, 144, 253. 

EEVIVAL OF A EEVOKED WILL, 
by re-exeoution, 202. 
by oodioU, 203. 

EEVOCATION OF A WILL, 

how it may be effected, 199—202. 

EIGHTS, 

antecedent, 42, 48. 

remedial, 51. 

in rem, 42, 60. 

in personam, 42, 48, 6S. 

domestic, 49. 

quasi-contractual, 49. 

between trustee and cestui que trust, &c., 49. 

ofEoial, 60. 

arising from contract, 51. 

breach of contract, 52. 

trust, 62. 
tort, 53. 



SAILOE, SEAMAN, 

administration to deceased, 97. 

form of wiU of, 157, 160. 

can make will of personalty when an infant, if at sea, 168. 

SEISmA FAGIT STIFITMM, 
explanation of maxim, 28, 30. 
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SEPARATE ESTATE. 

created by equity, 168. 

statute, 169—171. 
married women may dispose of, by will, 167, 169, 171. 
SOCAaE TENURE, 

antiquum divisum and non antiquitus diviaum, 24, 26 
tenure by knight-service changed into, 39. 

SOLDIERS, 

administration to deceased, 97. 
form of will of, 157, 160. 

can make will of personalty when an infant, if on actual service, 
165. 

SPECIALTY DEBT, 

when heir or devisee may be sued for, 76, 79. 
now no priority over simple contract debts except as to remedy 
against the real estate, 79, 105, 134. 

SUCCESSION, 
meaning of, 1. 
intestate, 2. 
testamentary, 2. 
duty, 134, 232, 263. 

SUPERSTITIOUS USES. 
meaning of term, 194. 
gifts in favour of, void, 194. 
alterations in the old law relating to, 194. 
effect of gift being for charitable purposes as weU as to, 195. 

TENANTS IN COMMON, 
effect of legacy to, 219. 

TMEBA DOMINICA, 34. 

TESTAMENTARY SUCCESSION, 
meaning of term, 2, 153. 
unknown in early times, 5, 6. 
Introduction into England of, 7. 
to land, before the Conquest, 8. 

abolished after the Conquest, 36. 

indirectly reintroduced by means of uses, 37. 

again abolished but finally re-established, 38. 
to moveables before the Conquest, 1 1 . 
after the Conquest, 19. 

THELLUSSON'S WILL, 185. 
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TORT, 

meaning of term, 63. 

rights arising from, extinguislied by death, wittafew exceptions, 54. 
obligations arising from, extinguished by death, with a few 
exceptions, 68. 

TRUST, 

how created, 147. 
express, 147. 
implied, 147. 

TRUSTEE, 

office of, created by equity, 149. 

at death of one, whole trust property held by the surviving trus- 
tee, 149, 151, 266. 
at death of one, office of trustee may generally be exercised by 

surviving trustee, 149, 161, 266. 
at death hefore 1882 of sole, trust property, 
if real, passed to heir, 150. 

devisee,' 256. 
if personal, to administrator, 150. 
executor, 256. 
at death after December, 1881, of sole, both real and personal 
trust property passes to administrator, 150. 
executor, 256. 
at death of sole, office devolves according to the terms of an 
express trust, 150. 
and in same manner as trust property if the trust be implied, 
161. 
representatives of, Uable for his breaches of trust, 52, 162. 
effect of devise to a, on a trust which fails, 244. 

UNDUE INFLUENCE, 
what amounts to, 181. 

is never implied, and must be proved in order to make a will void, 
182. 

UNSOUNDNESS OP MIND, 

meaning of, in connection with wills, 172. 
arises from insanity, 173. 

decay of mental faculties through old age, &o., 174. 
intoxication, 175. 

riLlANI, 35. 
riLLBNAGIUM, 35. 

WIDOW, 

pm'a rationaillis of, 11, 19. 
when entitled to dower, 134, 233. 
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WID OW—contimed. 

when entitled to freetenoh, 135, 233. 
takes third of residue when there are descendants, 109. 
takes half of residue when there are no descendants. 111. 
entitled to be administratrix, 18, 83, 87. 

WILL, A, 

essentials of, 155. 

form of, before 1838, .156. 

nuncupative, 156. 

present form of, 157. 

example of, 157. 

testimonium clause of, 168. 

attestation clause of, 158. 

place of signature to, 158. 

alterations in, 159. 

efieot of domicU on form of, 161. 

witnesses of, 163. 

of copyholds, 164. 

incapacity of infants to make, 164. 

limited capacity of women married before 1883 to make, 165. 

capacity of women married after 1882 to make, 171, 172. 

efEeot of vmsounduess of mind on capacity to make, 172. 

civil death on capacity to make, 175. 

mistake of testator on, 176. 

fraud on, 179. 

undue influence on, 180. 
future estates and interests which cannot be created by, 184, 185. 
gifts by, for charitable purposes, 187. 

for superstitious uses, 194. 
persons who cannot take under, 196, 197. 
ways of revoking, 199. 
revival of, after revocation, 202. 
probate of, 207. 

of real estate only does not need probate, 244. 
construction of. See Consietjotios-. 

"WITNESSES, 

were not formerly necessary to wiUs of personal estate, 156. 

" three or four," were formerly necessary to a will of real estate, 

166. 
now two, necessary, 167. 
persons incapable of being, 163. 
cannot take as beneficiaries under the wiU, 196. 
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A Catalogue of Modern Law Works (1888), together 
with a complete Chronological List of all the English, 
Irish, and Scotch Reports, Abbreviations used in reference 
to Laio Reports and Text Books, and an Index of Subjects. 
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Acts of Parliament. — Public and Local Acts from .an 
early date may be had of the Publishers of this Catalogue, 
who have also on sale the largest collection of Private Acts, 
relating to Estates, Enclosures, Railways, Roads, Sj'c, 8fc. 
-ACCOUNT STAMP DUTY,— Gosset.—Fi<?e " Stamp Duty." 
ACTION AT LAW.— Foulkes' Elementary View of the Proceed- 
ings in an Action in the Supreme Court, with a Chapter on 
IVlatters and Arbitrations.— (Pounded on "Smith's Action at 
La-w.") By W. D. I. FotJiKES, Esq., Barrister-at-Law. Third 
Edition. Demy 12mo. 1884. 7«. &d. 

ADMIRALTY,— Roscoe's Admiralty Practice.— A Treatise on the 
jurisdiction and Practice of the Admiralty Division of the High 
Court of Justice, and on Appeals therefrom, with a chapter on the 
Admiralty Jurisdiction of the Inferior and the Vice- Admiralty Courts. 
With an Appendix containing' Statutes, Rules as to Pees and Costs, - 
Eorms, Precedents of Pleadings and Bills of Costs. By E. S. Roscob, 
Esq., Barrister-at-Lav. Second Edition. Demy 8vo. 1882. IZ. 4s. 
" A comprehensiTe and useful manual of practice."— SoZicitors' Journal. 
ADVOCACY,— Harris' Hints on Advocacy.- Conduct of Cases Civil 
and Criminal. Classes of Witnesses and Suggestions for Cross- 
examinino- them, &c., &c. ByEiCHABU Haeeis, one of her Majesty's 
Counsel "Eighth Edition. Royal 12mo. 1887. Is. ^d. 

" The -work is not merely instructive, it is exceedingly interesting aiid amuaug'. 
We know of no better mode at present of leammg some at least of an 
adVoiate's' duties than in studying this book and the methods of the most dis- 
tinguished advocates of the day."— TAe Jurat, January, ISSr. 

'^fSi of good sense and just observation. A very complete Manual of the Advo- 
cate's art in Trial by Jviiy."— Solicitors' Journal. i v « ii 

"1 S)ok at once enterteining and really instructive . . Deserves to be carefully 
read by the young barrister whose career is yet before him."-£<.» Magazine. 
* * All standard Law Works are kept in Slock, in law calf and other bindings. 
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AGRICULTURAL LAW.— Beaumont's Treatise on Agricultural 
Holdings and the Law of Distress as regulated by the Agri- 
cultural Holdings(England) Act, 1883, with Appendix containing 
EiiU Text of the Act, and Precedents of Notices and Awards. By 
Joseph Beaumont, Esq., Solicitor, Royal 12mo. 1883. 10s. 6d. 
Cooke's Treatise on the Law and Practice of Agricultural 
Tenancies, — New edition, in great part re-written with especial 
reference to Unexhausted Improvements, with Modem Forms and 
Precedents By G-. Peioe Goldnet and "W. Ettssell Geiffiths, 
Esqs., Barristers-at-Law. Demy Sto. 1882. 1/. Is. 

Xi\xon.— Vide "Farm." 

Griffiths' Agricultural Holdings (England) Act, 1883, containing 
an Introduction ; a Summary of the Act, with Notes ; the complete 
text of the Act, with Forms, and a specimen of an Award under 
the Act. By W. Btjssele Geieitths, Esq., of the Midland Circuit. 
Demy 8to. 1883. 5s. 

Spencer's Agricultural Holdings (England) Act, 1883, with 
Explanatory Notes and Forms ; together with the Ground Game Act, 
1880. Forming a Supplement to "Dixon's Law of the Farm." By 
Attbeet J. Spenoee, B.A., Esq., Barrister-at-Law, and late Holder 
of Inns of Court Studentship. Demy 8to. 1883. 6s. 

"Tlie general effect of the Act of 1883 is clearly and concisely stated' in the Intro- 
duction, and the annotation of both Acts is very ■well done. Thirty-nine forms are 
given, and a good index." — Law Times. 

ALLOTM ENTS,— Hall's Allotments Acts, 1887, with the Eegulations 
issued by the Local Government Board, and Introductory Chapters, 
Notes, and Forms. By T. Haxl Haxl, M.A. , of Lincoln's Inn, 
Barrister-at-Law. Author of "The Law of Allotments." Royal 
12mo. 1888. 7«. 6d. 

*' The "whole, "with a careful and full index, forms a convenient handbook of the new 
law of allotmenis." — Law Times, July 21, 1888. 
ANNUAL DIGEST.— Mews'.— Fiiie "Digest." 
ANNUAL PRACTICE.— Wilson.— F»& "Judicature Acts." 
ARBITRATION.— Russell's Treatise on the Power and Duty of 
an Arbitrator, and the Law of Submissions and Awards; with 
an Appendix of Forms, and of the Statutes relating to Arbitration. 
By ISiInois EttsseU;, Esq., M.A., Barrister-at-Law. Sixth Edition. 
By the Author and Heebeet EtrssEia:., Esq., Barrister-at-Law. 
Royal 8vo. 1882. 36s. 

"This edition may be commended to the profession as comprehensive, accurate 
and pracidcal." — Solicitors^ Joumal. 

ARTICLED CLERKS.— Rubinstein and Ward's Articled Clerks' 
Handbook. — Being a Concise and Practical Guide to all the Steps 
Necessary for Entering into Articles of Clerkship, passing the Pre- 
liminary, Intermediate, Final, and Honours Examinations, obtaining 
Admission and Certificate to Practise, with Notes of Cases Third 
Edit. By J. S. Rtjeikstein and S.Waed, Solicitors. 12mo. 1881. 4s. 
" No articled clerk should be without it "—Law Times. 

ASSETS, ADMINISTRATION OF.— Eddis' Principles of the 
Administration of Assets in Payment of Debts, — By Aethue 
Shelly Eddis, one of Her Majesty's Counsel. Demy 8vo. 1880. 6s. 

AVERAGE, — Hopkins' Hand-Book of Average, to which is added a 

Chapter on Arbitration.— Fourth Edition. By Mauley Hopkiks, 

Esq., Author of "A Manual of Marine Insurance," &c. Demy 8vo. 

1884. U.U. 

" The work is eminently practical, and exhibits the results of practical experience in 

every branch of the subject with which it deals, and the book may properly find its 

place in the library of eveiy lawyer who occupies himself with ships and shipping." — 

Law Joumal. 

%* All standard Law TFbrksare kept in Stock, in law calf and other bindings. 
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AVERAGE— continued. 

Lowndes' Law of General Average,— Englisl. and Foreign. 

jP'^'Si '^" ^y I'lOHAKD Lowndes, Average Adjuster. Author 

«rr? V ■ ■'^^'*^°*^*'^"^^^'^^™'*'"'®'"'^<'- Royal 8vo. 188S. 1?. 10s. 

« mC® °^ ^ °^^ vUcb. shows a mastery of its subject."— Soiidtors' Journal. 

ine author has worked in with that skill which has given him his reputation the 

recent oases which are by no means easy to deal with, and present difficulties to the 

lawyer." — Law Tivies, Feb. 11, 1888. 

"It may be confidently asserted that, whether for the purposes of the adjuster or 
the ^wyer, Mr. Lowndes' work presents (in a style which is a model of clear and grace- 
fill English) the most complete store of materials relating to the subject in every par- 
ticular, as well as an excellent exposition of its principles."— taw Quarterly Review. 
BALLOT,— Fitzgerald's Ballot Act,— Witli an Introduotion. Forming 
a Guide to the Procedure at Parliamentary and Municipal Elections. 
Second Edition. By GtEbaid A. E,. FiTzaERAiD, Esq., Barrister- 
at-Law Eoap. 8vo. 1876. 5s. 6d. 

BANKING.— Walker's Treatise on Banking Law,— Second Edition. 
By J. D. Waikee, Esq., Barrister-at-La-w. Demy 8vo. 1885. 15«. 
BANKRUPTCY,— Cfiitty's Index, Vol. \.—ride "Digests." 
Lawrance's Precedents of Deeds of Arrangement between 
Debtors and their Creditors ; including Forms of Resolutions for 
Compositions and Schemes of Arrangement under the Bankruptcy 
Act, 1883. Third Edition. With Introductory Chapters ; also the 
Deeds of Arrangement Act, 1887, with Notes. By Gr. "W. Laweaitoe, 
Esq., Barrister-at-Law. 8to. 1888. Is.Qd. 

'* The new edition of Mr. Lawrance's work is as concise, practical, and reliable as its 
predecessors." — Law Times, Feb. 11, 1888. 

- " A small but useful collection of precedents by a draftsman very familiar with the 
subject." — Law Journal. 

Williams' Law and Practice in Bankruptcy.— Comprising the 

Bankruptcy Act, 1883, the Bankruptcy Rules, 1886, the Debtors 

Acts, 1869, 1878, and the Bills of Sale Acts, 1878 and 1882. Fourth 

Edition. By R. VAuaHAN- WrLLiAMS, AV. Vauohaii Williams, and 

EdwaedWm. Hansell, Esqrs. , Barristers-at-Law. Roy. 8vo. 1886. 28s. 

" A safe and useful guide to practitioners." — Law Quarterly Review, January, 1887. 

"Is a work of authority, and it expounds the principles affecting bankruptcy 

jurisdiction, lays down the law, and supports all propositions by decided cases, which 

are digested with neatness and accuracy, m this fourth edition the author and 

editors have brought everything up to the date of publication, and the edition will 

sustain, if not increase, the reputation of its predecessors." — Law Times. 

BILLS OF EXCHANGE,— Chalmers' Digest of the Law of Bills 

of Exchange, Promissory Notes, and Cheques, Third Edition. 

By His Honour Judge Chalmees, Draughtsman of the Bills of 

Exchange Act, 1882, &c. Demy8vo. 1887. _ 16s. 

" This excellent work is unique. As a statement and explanation of the law, it wiU 

be found singularly useful."— aifcitora' Journal, October 8, 1887. 

BILLS OF SALE.— Fithian's Bills of Sale Acts, 1878 and 1882. 
With an Introduction and Explanatory Notes, together with an 
Appendix of Precedents, Rules of Court, Forms, and Statutes. 
Second Edition. By Edwabd William Fithluj, Esq., Barrister-at- 
Law. Royal 12mo. 1884. 6s. 

BOOK-KEEPING,— Matthew Hale's System of Book-keeping for 

Solicitors, containing a List of all Books necessary, with a compre- 

1 hensive description of their objects and uses for the purpose of 

I Drawing Bills of Costs and the rendering of Cash Accounts to clients ; 

also showing how to ascertain Profits derived from the busmess ; with 

an Appendix. Demy 8to. 1884. Ss.efi. 

" We think this is by far the most sensible, useful, practical httle work on sohcitors 

book-keepmg that we have seen."— £aw Students' Journal. 

• * All standard law Works are kept in Stock, in law calf and other bindings. 
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BRITISH GUIANA.— Pound's Supplement to "The Magisterial 

Law of British Guiana'' published in 1877: contaimng all New 

Enactments in the Criminal Law of the Colony and in the Civil 

Law of the Colony (so far as it affects the Jurisdiction of Magistrates), 

with Notes and Reports of the Decisions of the Review Court and of 

the Superior Civil Courts on Appeal from the Decisions of Magistrates. 

With a combined Index to both works, and a Chronological Table of 

Ordinances. By Alfeed John Potjnii, M. A. (Oxon) , of Lincoln's Inn, 

Barrister-at-Law, and formerly a Stipendiary Magistrate in and for 

the Colony of British Guiana. Demy 8vo. 1888. Net, 21. 10«. 

BUILDING SOCIETIES.— Wurtzburg on Building Societies.— 

The Acts relating to Building Societies, comprising the Act of 1836 

and the Building Societies Acts, 1874, 1875, 1877, and 1884, and the 

Treasury Regulations, 1884 ; with an Introduction, copious Notes, 

and Precedents of Rules and Assurances. By B. A. WtTETZBUBa, 

Esq., Barrister-at-Law. Royal 12mo. 1886. 7s. 6d. 

" Mr. Wurtzbxirg's work is clearly and sensibly done." — Law Quarterly Review. 

*• The -work presents in brief, clear, and convenient form the -whole law relating to 

Building Societies." 

CANALS. — Webster's Law Relating to Canals : Comprising a Trea- 
tise on Navigable Rivers and Canals ; and including all Legislation 
to the close of the last Session of Parliament, together with the Pro- 
cedure and Practice in Private Bill Legislation ; with a coloured Map 
of the existing Canals and Navigations in England and Wales. By 
RoBEET&.WEBSTEEjEsq., Barrister-at-Law. DemySvo. 1885. ll.ls. 
CARRIERS, — Browne on Carriers. — ^A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. By J. H. B. 
Beowne, Esq., Barrister-at-Law. 8vo. 1873. 18s. 

Carver's Treatise on the Law relating to the Carriage of Goods 
by Sea. — By Thokas Gilbeet Caevee, Esq., Barrister-at-Law. 
Royal 8to. 1885. 32s. 

*' A. careful and accurate treatise."— Zaw Quarterly Review^ No. 6. 
" There can be no question that Mr. Carver has' produced a sound and useful treatise 
on the branch of mercantile law upon which he has set himself to write." — Law Journal. 
" Part I. deals with the Contract, Part H. with the Voyage, and Part III. with the 
Delivery, All three subjects are treated with consummate care, added to a literary 
skill of no mean order. The work has the rai'e merit of being within the limits of a stu- 
dent's capacity, and at the same time useful to the Admiralty practitioner." — Law Times. 

CHAMBER PRACTICE,— Archibald's Practice at Judges' Cham- 
bers and in the District Registries in the Queen's Bench 
Division, High Court of Justice ; with Eorms of Summonses and 
Orders. Second Edition. By W. F. A. Abchibaid, Esq., Bar- 
rister-at-Law, and P. E. Vizaed, of the Summons and Order De- 
partment, Royal Courts of Justice. Royal 12mo. 1886. 15s. 
" Cannot fail to be of the greatest service to practitioners." — Solicitors' Journal. 
" A valuable handbook of the practice in the (Queen's Bench Division Chambeis, 
before either a jury or master, or before a district registrar." — Law Times. 
CHANCERY, a«<? r«« "Equity." 

Daniell's Chancery Practice, — The Practice of the Chancery Division 
of the High Court of Justice and on appeal therefrom, being the 
Sixth Edition of Daniell's Chancery Practice, with alterations and 
additions, and references to a companion Volume of Forms. By L. 
Field, E. C. Duhn, and T. Rieton, assisted by W. H. Upjohn, 
Barristers-at-Law. 2 vols, in 3 parts. Demy 8vo. 1882-84. 61. 6s. 
Daniell's Forms and Precedents of Proceedings in the Chancery 
Division of the High Court of Justice and on Appeal there- 
from. Fourth Edition. With Summaries of the Rules of the 
Supreme Court, Practical Notes and References to the Sixth Edition of 
"Daniell's Chancery Practice." By Chaeles Buenbt, B.A. Oxon., a 
Chief Clerk of the Hon. Mr. Justice Chitty. Royal 8vo. 1885. 21. 10s. 
"Many of the chapters have been revised by persons specially qualified to deal with 
ttieir contents." — Law Quarterly Review, July, lfiB5. 

*»* All standard Lcm Worhsare kept in Stock, in law calf and other bindings. 
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Morgan's Chancery Acts and Orders.-The Statutes, Eulfes of 
J;?"" ^ General Orders relating to the Practice and Jurisdiction 
ot the Ohanoery Division of the High Court of Justice and the Court 
ot Appeal. With Copious Notes. Sixth Edition. By the Eight 
^on. UEOEaE OsBOENB Morgan, one of Her Majesty's Counsel, and 
D ■'^•■*-^™™ETOa, Barrister-at-Law. Eoyal 8to. 1885. 11. 10s. 
h-^l 8 Chancery Actions.— A Concise Treatise on the Practice and 
±|rocedure in Chancery Actions under the Rules of the Supreme 
bourt, 1883. Third Edition. By Sydney Peel, Esq., Barrister- 
at-Law. Demy 8vo. 1883. 8s. 6cl. 

CHARITABLE TRUSTS.— Mitcheson's Charitable Trusts.— The 
Jurisdiction of the Charity Commission ; being the Acts conferring 
such jurisdiction, 1853—1883, with Introductory Essays and Notes 
on the Sections. By Eiohaed Edmund Mitchebon, Esq., Barrister- 
at-Law. Demy 8to,. 1887. 18s. 
" A very neat and serviceable hand-book of the Law of the Charity Commissioners " 

—Law Journal, August 13, 1887. 
" We can congratulate Mr. Mitcheson on his valuable production."— iaw Times. 

CHARTER PARTI ES.-Carver.— F«e "Carriers." Wood.— Fide 
"Mercantile Law." 

COAL MINES.— Chisholm's Manual of the Coal Mines Regulation 
ACT, 1887. — With Introduction, Explanatory and Practical Notes 
and Eeferences to Decisions in England and Scotland, Appendix of 
Authorized Eorms, Particulars as to Examinations for Certificates, &o. , 
and a copious Index. By John C. Chisholm, Secretary to the Midland 
and East Lothian Coalmasters' Association. DemySvo. 1888. 7s. 6d. 

COLLISIONS.— Marsden's Treatise on the Law of Collisions at 
Sea. — With an Appendix containing Extracts from the Merchant 
Shipping Acts, the International Regulations for preventing Col- 
lisions at Sea ; and local Eules for the same purpose in force in the 
Thames, the Mersey, and elsewhere. Second Edition. By Eeoi- 
naldGt. Mabsden, Esq., Barrister-at-Law. DemySvo. 1885. U. Is. 
COMMERCIAL LAW.— The French Code of Commerce and 
most usual Commercial Laws. — With a Theoretical and Practical 
Commentary, and a Compendium, of the Judicial Organization and 
of the Course of Procedure before the Tribunals of Commerce ; to- 
gether with the text of the law ; the most recent decisions, and a 
glossary of French judicial terms. By L. Goieand, Lioenoie en 
droit. Demy 8vo. 1880. 21. 2s. 

COMMON LAW.— Ball's Short Digest of the Common Law; being 
the Principles of Torts and Contracts. Chiefly founded upon the Works 
of Addison, with Illustrative Cases, for the use of Students. By W. 
Editokd Ball, LL.B., Barrister-at-Law. Demy 8vo. 1880. 16s. 

Chitty's Archbold's Practice of the Queen's Bench Division of 
the High Court of Justice and on Appeal therefrom to the 
Court of Appeal and House of Lords in Civil Proceedings. 
Fourteenth Edition. By Thomas Willes Chitty, assisted by J. St. 
L. Leslie, Barristers-at-Law. 2 vols. Demy8vo. 1885. 3^. 13s.6!?. 

Napier's Concise Practice of the Queen's Bench and Chancery 
Divisions and of the Court of Appeal, with an Appendix of 
Questions on the Practice, and intended for the use of Students. By 
T.BatemanNapiee, Esq., Barrister-at-Law. Demy Svo. 1884. 10s. 

Shirley.— Ftefo "Leading Oases." 

Smith's Manual of Common Law. — For Practitioners and Students. 

Comprising the Fundamental Principles, with useful Practical Rules 

and Decisions. By Josiah W. Smith, B.C.L., Q.C. Tenth Edition. 

By J. Te-ctsieam,LL.M., Esq., Barrister-at-Law. 12mo. 1887. 14s. 
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COMMON L/>C>N— continued. 
Chitty's Forms.— Vide " Forms." 

Fisher's Digest of Reported Decisions in all the Courts, with 
a Selection from the Irish ; and references to lie Statutes, Eules 
and Orders of Courts from 1756 to 1883. Compiled and arranged by 
John Mews, assisted by C. M. Chapman, Habbt H. "W. Spaeham and 
A. H. Todd, Barristers-at-La-w. In 7 vols. Royal 8to. 1884. lil.lis. 
V Annual Supplements, for 1884, 12s. 6d. 1885, 1886, 1887, ISs. each. 

This latest Digest of Common-Law Cases (founded on Fisher^s Digest, 
and covering the decisions down to 1884) is by far the best digest ever 
published. 

It is superior to Harrison, and previous Editions of Fisher, because it 
has — 

1 . A new and better division into topics and sub-topics. 

2. A more logical arrangement of oases under each topic. 

3. A concise statement of facts, and a clear synopsis of the decision in 
each case. 

4. A much more complete system of cross-references. 
6. One alphabetical arrangement down to 1884. 

This digest is so full, that it is almost equal to having a complete col- 
lection of the English Common Law Reports. 

COMMONS AND INCLOSURES.— Chambers' Digest of the Law 

relating to Commons and Open Spaces, including Public Parks 

and Eecreation Grounds. By GtEOBGb F. Chambees, Esq., Barrister- 

at-Law. Imperial 8vo. 1877. 6s. &d. 

COMPANY LAW.— Palmer's Private Companies, their Formation 

and Advantages ; being a Concise Popular Statement of the Mode of 

Converting a Business into a Private Company, and the Benefit of so 

doing. With Notes on " Single Ship Companies." Seventh Edition. 

By F. B. Palhee, Esq., Barrister- at- Law. 12mo. [In the Press.) 

Palmer. — Vide " Conveyanoiog" and "Winding-up." 

Palmer's Shareholders' and Directors' Legal Companion. — A 

Manual of every-day Law and Practice for Promoters, Shareholders, 

Directors, Secretaries, Creditors and Solicitors of Companies, under 

the Compame8Acts,1862to 1883. Seventh Edition. With an Appendix 

on the Conversion of Business Concerns into Private Companies. By 

F. B. Palmee, Esq., Barrister-at-Law. 12mo. 1888. Net, 2s. 6d. 

Thring. — Vide "Joint Stocks." 

COMPENSATION.— Cripps' Treatise on the Principles of the 
Law of Compensation. Second Edition. By C. A. Ceipps, Esq., 
Barrister-at-Law. Demy Svo. 1884. 16s. 

" A complete treatise on tlie subject in -which it professes to deal." — Law Times, 

COMPOSITION DEEDS,— Lawrance.-Fi'rfe "Bankruptcy." 

CONTINGENT REMAINDERS.-An Epitome of Fearne on 
Contingent Remainders and Executory Devises. Intended 
for the Use of Students. By W. M. C. Post Svo. 1878. 6s. 6d. 
CONTRACTS,— Addison on Contracts, Being a Treatise on the 
Law of Contracts. Eighth Edition. By Horace Smith, Esq., 
Barrister-at-Law, Author of "A Treatise on the Law of NegH- 
gence," &c. Eoyal Svo. 1883. "2.1. 10s 

"To the present editor must he ffiven aU praise which untiring industry and in- 
telligent research can command. He has presented the profession with the law 
brought down to the present date clearly and fully stated." — Law Times. 

" This edition of Addison will maintain the reputation of the work as a satisfactory 
guide to the vast storehouse of decisions on contract law." — Solicitors' Journal. 

Fry, — Vide " Specific Performance." 
*,* All standard Law Works are kept in Stock, in law calf and other bindings. 
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CON TRACTS—continued. 

Leake on Contracts.— An Elementary Digest of the Law of Con- 
tracts. By Stepken Maetin Lbajee, Barrister-at-Law. Demy 8vo. 
1878. ll 18,. 

Pollock's Principles of Contract.— Being a Treatise on the General 
Principles relating to the Validity of Agreements in the Law of 
England. Fourth Edition. By Pbhdbeice; Pollook, Esq., Barrister- 
at-Law. Demy Svo. 1885. 11. 8s. 

Smith's Law of Contracts.— Eighth Edition. By V. T. Thompson, 
Esq., Barrister-at-Law. Demy 8to. 1885. 11. Is. 

" The best introduction to the law of contracts which can be put before the student." 
— Law Journal, Jan. 31, 1885. 

CONVEYANCl NG.— Dart.— r«e " Vendors and Purchasers." 

Greenwood's Manual of Conveyancing. — A Manual of the 
Practice of Conveyancing, showing the present Practice relating to 
the daily routine of Conveyancing in Solicitors' Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing. 
Seventh Edition. Edited by TTtnn .v Greenwood, M.A., Esq., 
Barrister-at-Law. Demy Svo. 1882. 16«. 

" "We should like to see it placed by his principal in the hands of every articled clerk. 
One of the most useful practical works we have ever seen." — Law Students* Journal. 

Morris's Patents Conveyancing. — Being a Collection of Precedents 
in Conveyancing in relation to Letters Patent for Inventions. 
Arranged as follows: — Common Forms, Agreements, Assignments, 
Mortgages, Special Clauses, Licences, Miscellaneous ; Statutes, Rules, 
&c. With Dissertations and Copious Notes on the Law and Prac- 
tice. By EoEBET MoEEis, M.A., Barrister-at-Law. Boyal Svo. 
1887. _ 11. 5s. 

" Contains valuable dissertations, and useful notes on the subject with which it 

deals "We think it would be difacult to suggest a form which is not to be met 

with or capable of being prepared from the book before us. To those whose business 

lies in the direction of letters patent and inventions it will be f oxmd of great service 

Mr. Morris' forms seem to us to be well selected, well arranged, and thoroughly prac- 
tical."— iaw Times, August 20, 1887. 

Palmer's Company Precedents.^For use in relation to Companies 
subject to the Companies Acts, 1862 to 1883. Arranged as 
follows : — Promoters, Prospectus, Agreements, Memoranda and 
Articles of Association, Resolutions, Notices, Certificates, Private 
Companies, Power of Attorney, Debentures and Debenture Stock, 
PoUoies, Petitions, "Writs, Statements of Claim, Judgments and 
Orders, Reconstruction, Amalgamation, Arrangements, Special Acts, 
"Winding-up. "With Copious Notes and an Appendix containing 
the Acts "and Rules. Fourth Edition. By Feancis Beaupoet 
Paimee, assisted by Chaeles Maonaqhten, Esqrs., Barristers-at- 
Law. Royal Svo. 1888. ... . 3*«- 

" Company law is a large subject surrounded by many intricacies, which at times it 
is by no means easy to unravel. Those who may be said to possess an adequate know- 
ledge of the subject may almost be counted on one's fingera, and exhaustive and re- 
liable text-books are not only a convenience to the ordinary practitioner, but they are 
an everv-dav necessity. There are, it is true, many books devoted to the consideration 
of comnanv law, but only a very few are of any real value to la-nyers. Palmer's 
'Company Precedents' is one of the few, and as regards company drafbug-as we re- 
marked on a former occasion— it is unrivalled. We have before us the fourth edition, 
wbinh wiU iro a long way towards increasing the reputation as a company lawyer which 
itrauthor has long since acquired. In the present edition he has been assisted by 
Mr Charles MacniSrhtcn, Barrister-at^Law, and it may perhaps not be an exaggera- 
tion to say that their joint efforts have resulted in a production which it wiU be next to 
impossible to improve upon."— ia"- Pimes, September 15, 1888. 
* * All standard Law Works are Icept in Stoclc, in law calf and other bindings. 
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CONVEyANC\NG-mntinued. 

Prideaux's Precedents in Conveyancing— With Dissertations on 
its Law and Practice. Pourteentli Edition. By Feedeeiok Pbi- 
DKATJX, late Professor of the Law of Real and Personal Property to 
the Inns of Court, and John Whitoomee, Esqrs., Barristers-at-Law. 
2 vols. Eoyal 8vo. {In the press.) 

" The laost useful work out on Conveyancing." — Law Journal. 

" This work is accurate, concise, clear, and comprehensive in scope, and we know of 
no treatise upon conveyancing which is so generally useful to the practitioner." — Law 
Times. 

" The conciseness and scientific precision of these Precedents of the Future are at 
once pleasing and startling." — Law Magazine. 

Turner's Duties of Solicitor to Client as to Partnership Agree- 
ments, Leases, Settlements, and Wills, — By Edwakd F. 
TuENEK, Solicitor, Lecturer on Real Property and Conveyanomg, 
Author of ' ' The Duties of Solicitor to Client as to Sales, Purchases, 
and Mortgages of Land." (Published by permission of the Council 
of the Incorporated Law Society.) Demy 8to. 1884. 10s. 6if. 

" The work has our full approval, and will, we think, be found a valuable addition 
to the student's library." — Law Students^ Journal. 

CONVICTIONS,— Paley's Law and Practice of Summary Con- 
victions under the Summary Jurisdiction Acts, 1848 and 
1879 I including Proceedings preliminary and subsequent to Con- 
victions, and the responsibility of oonvictinp: Magistrates and their 
Officers, with Eorms. Sixth Edition. By W. H. Macnaiwatca, Esq., 
Barrister-at-Law. Demy Svo. 1879. 1?. 4s. 

COPYRIGHT,— Slater's Law relating to Copyright and Trade 
Marks, treated more particularly with Reference to Infringe- 
ment i forming a Digest of the more important English and Ameri- 
can decisions, together with the Practice of the English Courts and 
Forms of Informations, Notices, Pleadings, and Injunctions. By John 
Heebeet Slatee, Esq., Barrister-at-Law. Demy 8to. 1884. 18s. 

CORONERS. — Jervis on the Office and Duties of Coroners. — 
With Forms and Precedents. Fourth Edition. By R. B. Mel- 
bheimee, Esq., Barrister-at-Law. Post Svo. 1880. 12s. 

COSTS, — Morgan and Wurtzburg's Treatise on the Law of Costs 
in the Chancery Division of the High Court of Justice. — Being 
the Second Edition of Morgan and Davey's Costs in Chancery. With 
an Appendix, containing Forms and Precedents of Bills of Costs. By 
the Right Hon. Geoeob Osbobne Moe&an, Q.C, and E. A. Wtjbtz- 
BUEO, Esq., Barrister-at-Law. Demy Svo. 1882. 1^. 10s. 

" Cannot fail to be of use to solicitors and their Chancery managing clerks." — Law 
Times. 

Summerhays and Toogood's Precedents of Bills of Costs in 
the Chancery, Queen's Bench, Probate, Divorce and Ad- 
miralty Divisions of the High Court of Justice; in Conveyancing ; 
the Crown Office ; Bankruptcy ; Lunacy ; Arbitration under the 
Lands Clauses Consolidation Act ; the Mayor's Court, London ; the 
County Courts ; the Privy Council ; and on Passing Residuary and 
Succession Accounts ; with Scales of Allowances ; Rules of Court re- 
lating to Costs ; Forms of Affidavits of Increase, and of Objections 
to Taxation. Fifth Edition. By Wm. Fbank Summeehays, and 
Thoenton TooQOOD, Solicitors. Royal Svo. 1SS7. U. 8s. 

%* All standard law Works are kept in Stock, in law calf and other bindings. 
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COSTS — continued. 

Scott's Costs in the High Court of Justice and other Courts, 
Eourth Edition. By John Scott, of the Liner Temple, Esq., 
Barrister-at-La-w. Demy 8vo. 1880. 11. 6s. 

Webster's Parliamentary Costs.— Private Bills, Election Petitions, 
Appeals, House of Lords. Pourth Edition. By 0. CiVAHAaH, Esq., 
Barrister-at-La-w. Post 8vo. 1881. 20s. 

COUNTY COUNCILS. —Bazalgette and Humphreys, — F«« 
" Local and Municipal Grovemmeut." 

COUNTY COURTS,— Pitt-Lewis' County Court Practice,— A 
Complete Practice of the County Courts, including that in Admiralty 
and Bankruptcy, embodying the Acts, Rules, Eorms and Costs, -with 
Additional Forms and a EuU Index. Third Edition. By Gr. Pitt- 
Lewis, Esq., Q.C., M.P., Recorder of Poole, assisted by H. A. De 
CoLTAE,Esq., Barrister-at-La-w. Vol. I. Demy 8vo. 1887. 30s. 
" The standard Comity Court Practice." — Solicitors* Journal. 
Pitt-Lewis' County Courts Act, 1888, — With Introduction, Tabular 
Indices to consolidated Legislation, Notes, and an Index to the Act. 
By GrEOEGE Pitt-Le-wis, Esq., one of Her Majesty's Coimsel, Author 
of " A Complete Practice of the County Courts." Imperial 8vo. 
1888. 5s. 

COVENANTS,— Hamilton's Law of Covenants, — A Concise Treatise 
on the Law of Covenants. By G-^ Balh-win HusaLTON, of the Inner 
Temple, Esq., Barrister-at-Law. Demy 8vo. 1888. 7s. &d. 

" A handy volume -written "with clearness, intelhgence, and accuracy, and will he 
useful to the profession." — Law Times, April 28, 1888. 

" In twelve chapters he takes us through the elements and incidents of covenants, 
and his hook is concise and, atthe same time, sufficient." — Law Journal, April 28, 18b8. 

"There is much valuahle matter to be extracted from this book." — Pump Qourt, 
Aprfl 28, 1888. 

'* "W-ell arranged, brief, husiness-like. . . . Appears to he reasonably complete, 
and in form and substance is certainly calculated to be useful." — Saturday Review, 
August 11, 1888. 

CRIMINAL LAW, — Archbold's Pleading and Evidence in Criminal 

Cases, — With the Statutes, Precedents of Indictments, &o., and the 

Evidence necessary to support them. Twentieth Edition. By 

William Beuoe, Esq., Stipendiary Magistrate for the Borough of 

Leeds. Royal 12mo. 1886. II. lis. U. 

Mews' Digest of Cases relating to Criminal Law from 1756 to 

1883, inclusive, — By John Mews, assisted by C. M. Chapman, 

Haeet H. W. Spaeham, and A, H. Todd, Barristers-at-Law. Royal 

8vo. 1884. 1^. Is. 

Napier and Stephenson,— Fj* "Examination Guides." 

Roscoe's Digest of the Law of Evidence in Criminal Cases, — 

Tenth Edition. By Hobaoe Smith, Esq., Barrister-at-Law, 

Recorder of Lincoln. Royal 12mo. 1884. II. lis. 6d. 

" "We have looked for a considerable number of the recent cases, and have found 

thsn all correotlv steAei.."— Solicitors' Journal. 

Russell's Treatise on Crimes and Misdemeanors, — Fifth Edi- 
tion. By Samdul Peentice, Esq., one of Her Majesty's Cotmsel, 
3 vols. Royal 8vo. 1877. 5?. 16s. M. 

" "What better Digest of Criminal Law could we possibly hope for than ' Bussell on 
Grimes ' ?" — Sir James Fitzjames Stephen's Speech on Godijication. 
Shirley's Sketch of the Criminal Law, — ByW. S. Shielet, assisted 
by 0. M. Atkinson, Esqrs., Barristers-at-Law. 8vo. 1880. 7s. 6d.. 
" As a primary introduction to Criminal Law, it -will be found very acceptable to 
aiaievis."— Law Student^ Journal. 

Shirley, — Vide " Leading Cases." Thring, — Vide "Navy." 

* * All standa/rd Law Worhsare kept in Stock, in law calf and other bimdingi.' 
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DIARY — Lawyer's Companion (The), Diary, and Law Directory 
for 1889.— Eor the use of the Legal Profession, Public Companies, 
Justices, Merchants, Estate Agents, Auctioneers, &o., &o. Edited 
by J. Tkusteam, LL.M., of Lincoln's Lm, Barrister-at-La-w ; and 
contains Tables of Costs in Conveyancing, &o. ; Monthly Diary of 
County, Local GrOTernment, and Parish Business ; Oaths in Supreme 
Court ; Summary of Legislation of 1888 ; Alphabetical Index to the 
Practical Statutes ; a Copious Table of Stamp Duties ; Legal Time, 
Interest, Discount, Income, "Wages and other Tables ; Probate, 
Legacy and Succession Duties ; and a variety of matters of practical 
utility : together with a complete List of the English Bar, and London 
and Country Solicitors, -with date of admission and appointments. 
Published Annttallt. Forty-third Issue. 1889. {Now ready.) 

Issued in the following forms, octavo size, strongly bound in 

cloth: — ■ ». d. 

1 . Two days on a page, plain . . . . . .50 

2. The above, inteeleaved for Attendances . . . .70 

3. Two days on a page, ruled, with or without money columns 6 6 

4. The above, with money columns, inteeleaved for Atten- 

dances .......... 8 

6. Whole page for each day, plain . . . . . .76 

6. The above, interleaved for Attendances . . . .96 

7. Whole page for each day, ruled, with or without money 

columns .......... 8 6 

8. The above, inteeleated for Attendances . . . . 10 6 

9. Three days on a page, ruled blue lines, without money 

columns .......... 6 

The Diary contains memoranda of Legal Business throughout the Tear. 

" An excellent work." — The Times. 

" Contains all the information whicli could be looked for in such a work, and gives it 
in a most convenient form and very completely." — Solicitors* Journal. 

" The ' Lawyer's Companion and Diarj^ ' is a hook that ought to he in the possession 
of every laTvyer, and of every man of business." 

" The ' Lawyer's Compamou ' is, indeed, what it is called, for it combines everything 
reguiredfor reference in the lawyer's office."— iaw Times, 

" It is a book without which no lawyer's library or office can be complete." — Irish 
Law Times. 

DICTIONARY, — The Pocl<et Law Lexicon,— Explaining Technical 
Words, Phrases and Maxims of the English, Scotch and Koman Law, 
to which is added a complete List of Law Reports, with their Abbre- 
viations. Second Edition, Enlarged. By Hehet G. Rawson, Esq., 
Barrister-at-Law. Pcap. 8vo. 1884. 6s. Sd. 

" A wonderful little legal Dictionary." — IndermauT's Law Students' Journal. 
" A very handy, complete, and useful little work." — Saturday Mevieu: 
""Will be found exceedingly useful to law students and others." — The Jurist. 

Wharton's Law Lexicon, — Forming an Epitome of the Law of Eng- 
land, and containing full Explanations of the Technical Terms ard 
Phrases thereof, both Ancient and Modem ; including the various 
Legal Terms used in Commercial Business. Together with a Trans- 
lation of the Latin Law Maxims and selected Titles from the Civil, 
Scotch and Indian Law. Seventh Edition. By J. M. Lelt, Esq., 
Earrister-at-Law. Super-royal 8vo. 1883. 11. 18«. 

** On almost every point both student and practitioner can gather information from 
this invaluable book, which ought to be in every lawyer's office." — Gibson's Law Notes. 

" As it now stands the Lexicon containa all it need contain, and to those who value 
such a work it is made more valuable still." — Law Times. 

%* All standard Law WorJcs are kept in Stock, in law calf and other bindings. 
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DIGESTS,— Chitty's Index to all the Reported Cases decided in the 
several Courts of Equity in England, the Privy Council, and the 
House of Lords, with a selection of Irish Cases, on or relating to the 
Principles, Pleading, and Practice of Equity and Baniruptcy from 
the earliest period. Fourth Edition. WhoUy Eevised, Ke-classified, 
and hrought down to the End of the Year 1883. By Heney EDWAjm 
Htbst, Esq., Bairister-at-Law. Volumes I. to VII. contain the Titles 
"Abandonment" to "Vendor and Purchaser." RoyalBvo. 1883-88. 
Vols. I., n.,in.,V.,VLandVn. Hack, 11. Us. 6d. Vol. IV., 2?. 2s. 

{Vol. VIII. in the press.) 

" The practitioner can hardly afford to do ■without such a -weaporL as Mr. Hirst 
supplies, because if he does not use it probably his opponent -will." — Law Journal, 
October 1, 1887. 

" On the whole the -work is thorouehly well done. The laborious care bestowed 
upon the fourth edition of ' Chitty ' deserves all praise.'*— ia?« Quarterly Review. 

" "We think that we owe it to Mr. Hirst to say that on each occasion when a volume 
of his book comes before us we exert some diligence to try and find an omission in it, 
and we apply tests which are generally successful with ordinary text-writers, but not 
so with Mr. HirKt. At present we have not been able to find a flaw in his armour. 
We conclude, therefore, tSaat he is an unusually acciu'ate and diligent compiler." — Law 
Times, January 15, 1887. 

Dale and Lehmann's Digest of Cases, Overruled, Not Followed, 

Disapproved, Approved, Distinguished, Commented on and 

specially considered in the English Courts from the Year 

1756 to 1886 Inclusive, arranged according to alphabetical order of 

their subjects ; together with Extracts from the Judgments delivered 

thereon, and a complete Index of the Cases, in which are included 

all Cases reversed from the year 1856. By Chabt.es Wm. Mitoalfe 

Dale, and Etidolf Chambebs Lehmanw, assisted by Chables H. L. 

Neisb, and Heebebt H. Child, Barristers-at-Law. Koyal 8vo. 

1887. 2/. 10«. 

{Forms a Supplement to Chitty's Equity Index and Fisher's Common Law Dig.) 

Extract from Preface.] — Our object in compiling this "Work has been to facilitate 

the study of Case Law, by presenting to the inqiiirer in a novel form, convenient for 

reference, the history of the various cases that have been adversely discussed or specially 

considered in the English Courts from 1756 up to the present time. 

Extracts from Reviews.] — " One of the best works of reference to be found in 
any library." — Law Times, July 2, 1887. 

" The work has been carefully executed, and is likely to be of much service to the 
practitioner." — Solicitors' Journal, July 16, 1887. 

"So far as we have tested the work, it seems very well done, and the mechanical 
execution is excellent. As for the utility of f-uch a book as this, it is too obvious to be 
enlarged upon. One could wish that there had been a * Dale & Lehmann' some years 
sooner." — Law Quarterly lieview, July, 1887. 

"The book is divided into two parts, the first consisting of an alphabetical index of 
the cases contamed in 1hel)iee>.t presented in a tabular form, showmg at a glance how, 
where, and by what judges they have been considered. The second portion of the book 
comprises the Digest itself, and bears marks of the great labour and research bestowed 
upon it by the compilers. Their plan is to give passages from the judgments in which 
the cases overruled or otherwise dealt with are considered, the extracts being digested 

and arranged according to their subject-matter This makes a valuable work of 

reference." — Law Journal, June 4, 1887. 

Fisher's Digest of the Reported Decisions of the Courts of 

Common Law, Bankruptcy, Probate, Admiralty, and Divorce, 

togetherwith a Selection from those of the Court of Chancery 

and Irish Courts froml756 to 1883inolusive. Pounded on Fisher's 

Digest. By John Mews, assisted by C. M. Chapman, Habet H. W. 

Spaeham, and A. H. Todd, Barristers-at-Law. 7 vols. Royal 8vo. 

1884. . 12Z. 12s. 

*-* Annual Supplements (in continuation of Fisher's Digest and Chitty's 

Equity Index) for 1884, 12s. 6d. ; 1885, los. ; 1886, 16s.; 1887, 15s. 

" To the common lawyer it is, in our opinion, the most useful work he can possess." 

— Law Times. 

* * All standard Law Works are kept in Stock, in law calf and other iindinffs, 
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D I G E ST S— continued. 
Notanda Digest in Law, Equity, Bankruptcy, Admiralty, Divorce, 
and Probate Cases,— By E. W. D. Manson, Esq., Barrister-at- 
Law. Sixth Series, for 1885, 1886 and 1887, with Index. 

^ach, net, 11. Is. 
Ditto, ditto, for 1888. Plain Copy and Two Indexes, or Adhesive 
Copy for insertion in Text-Books (without Index). Annual Suh- 
soription, payable in advance. N'et, 21». 

*,„* The numbers are issued every alternate month. Each number 
contains a concise analysis of every case reported in the Law Reports, 
Law Journal, Weekly Reporter, Law Times, and the Jrish Law Reports, 
up to and including the cases contained in the parts for the current 
month, with references to Text-books, Statutes, and the Law Re- 
ports Consolidated Dipjest. 
DISCOVERY.— Hare's Treatise on the Discovery of Evidence.— 
Second Edition. By Sheelook Haee, Barrister-at-Law. Post 8vo. 
1877. 12». 

Sichel and Chance's Discovery,— The Law relating to Interroga- 
tories, Production, Inspection of Documents, and Discovery, as well 
in the Superior as in the Inferior Courts, together with an Appendix 
of the Acts, Forms and Orders. By Waltee S. Sichel, and Whiiam 
CsANOE, Esqrs., Barristers-at-Law. Demy Svo. 1883. 12». 

" Of material assistance to those -who are much engaged in judges' chambers or in 
the county courts," — Law Magazine. 

DISTRESS,— Oldham and Foster on the Law of Distress,— A 

Treatise on the Law of Distress, with an Appendix of Forms, Table 

of Statutes, &o. Second Edition. By AETHtra Oldham and A. La 

Teobe Foster, Esqrs., Barristers-at-Law. Demy 8vo. {In the press.) 

" A careful and accurate digest of the Law of Distress, and one which will be 

especially useful to country solicitors." — Law Times, February 20, 1886. 

DISTRIC*r REGISTRIES,— Archibald,— Fitfo " Chamber Practice." 

DIVORCE,— Browne's Treatise on the Principles and Practice of 

the Court for Divorce and Matrimonial Causes: With the 

Statutes, Rules, Fees and Forms relating thereto. Fourth Edition. By 

Geoege Bkowne, Esq., Barrister-at-Law. Demy Svo. 1880. \l.is. 

" The book is a clear, practical, and, so far as we have been able to test it, accurate 

exposition of divorce law and procedure." — Solicitors* Journal, 

DOGS. — Lupton's Law relating to Dogs,— By Feedbeiok Lxtpton, 

Solicitor. Royal 12mo. 1888. 5«. 

" "Within the pages of this work the reader will find every subject connected with the 

law relating to dogs touched upon, and the information given appears to be both 

e^austive and correct." — Law Times, June 23, 1888. 

*' This little book will be found useful by country gentlemen and other owners of 
dogs; it seems to contain a sirfficient account of the law of practical utility on the 
subject. — Law Quarterly Review, July 1888. 

DOMICIL,— Dicey's Le Statut Personnel anglais ou la Loi du 
Domicile, — Ouvrage traduit et complete d'aprfes les demiers arrets 
des Cours de Justice de Londres, et par la oomparaison aveo le Code 
Napoleon et les Diverses Legislations du Continent. Par Euile 
Stooquaet, Avocat a la Cour d'Appel de BruxeUes. Tome I. 
Demy 8vo. 1887. 12«. 

EASEMENTS.— Goddard's Treatise on the Law of Easements, — 

By Johit Letbouen Goddaed, Esq., Barrister-at-Law. Third 

Edition. Demy 8vo. 1884. U. Is. 

" An indispensable part of the lawyer's library." — Solicitors' Journal. 

" The book is invaluable : where the cases are silent the author has taken pains to 

ascertain what the law would be if brought into question." — Law Journal. 
"Nowhere has the subject been treated so exhaustively, and, we may add, so 

scientifically, as by Mr. Goddord. We recommend it to the most careful study of the 

law student, as well as to the hbrary of the practitioner." — Law Times. 

%* All stmidaird Law Works are kept in Stock, in law calf and other bindings. 
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EAS E M ENTS— continued. 

Innes' Digest of the English Law of Easements. Third Edition. 
By Mr. Justice Innes, lately one of the Judges of Her Majesty's 
High Court of Judicature, Madras. Eoyal 12mo. 1884. 6s. 

ECCLESIASTICAL LAW.— Phillimore's Ecclesiastical Law of the 
Church of England. With Supplement. By the Bight. Hon. Sir 
EoBEET Phillimobe, D.C.L. 2 vols. 8vo. 1873-76. (Published 
at 31. 7s. 6d.) Reduced to net, \l. 10s. 

ELECTIONS. — Loader's The Candidate's and Election Agent's 
Guide; for Parliamentary and Municipal Elections, with an Ap- 
pendix of Forms and Statutes. By John Loaheb, Esq., Barrister- 
at-Law. Demy 12mo. 1885. 7s. ^d. 

" The book is a thoroughly practical one." — SoUciiors' Journal. 

Rogers on Elections. — Parliamentary and Municipal, with an 

Appendix of Statutes and Forms. In two parts. 

Part I. Registeation, including the Practice in Registration Appeals. 

Fourteenth Edition. ByJoHN Cobbie Cabteb, of thelnnerTemple and 

MidlandCircuit, Esq., Recorder of Stamford. Royall2mo. 1885. l?.ls. 

Part II. Elections and Petitions. Fifteenth Edition. Incorporating 

all the Decisions of the Election Judges, with Statutes to June, 1886, 

and a new and exhaustive Index. By John Cobkte Caetee, and 

J. S. Sandaes, Esqrs., Barristers-at-Law. Royal 12mo. 1886. 11. Is. 

" An admirable storehouse of information." — Law Journal. 

'* A very satisfactory treatise on election law .... his chapters on election 
expenses and illegal practices are well arranged, and tersely expressed. The com- 
pleteness and general character of the book as regards the old law are too well known 
to need description." — Solicitors^ Journal. 

ELECTRIC LIGHTING.— Bazalgette and Humphreys. — F«« 
" Local and Municipal Grovernment." 

Cunynghame's Treatise on the Law of Electric Lighting, with 
the Acts of Parliament, and Rules and Orders of the Board of 'Trade, 
a Model Provisional Order, and a set of Forms, to which is added a 
Description of the Principal Apparatus used in Electric Lighting, 
with Illustrations. By Henet Cunynohahe, Barrister-at-Law. 
Royal Svo. 1883. 12s. 6rf. 

EQUITY, and Vide CHANCERY. 

Chitty's Index.— Firfe "Digests." 

Seton's Forms of Decrees, Judgments, and Orders in the High 
Court of Justice and Courts of Appeal, having especial reference 
to the Chancery Division, with Practical Notes. Fourth Edition. 
By R. H. Leach, Senior Registrar of the Chancery Division ; F. G-. 
A. Williams and the late H. W. Mat ; suooeeded by Jakes East- 
wiOK, Esqrs., Barristers-at-Law. 2 vols, in 3. Eoyal Svo. 1877 
—1879 il. 10s. 

Shearwood's Introduction to the Principles of Equity. By 
Joseph A. Sheabwood, Author of "A Concise Abridgment of Real 
and Personal Property," &o., assisted by Clement Skelbs Mooee, of 
the Middle Temple, Esqrs., Barristers-at-Law. 8vo. 1885. 6s. 

Smith's Manual of Equity Jurisprudence. — A Manual of Equity 
Jurisprudence for Practitioners and Students, founded on the Works 
of Story, Spence, and other writers, and on more than a thousand 
subsequent cases, comprising the Fundamental Principles and the 
points of Equity usually occurring in General Practice. By Josiah 
W. Smith, ft.C. Thirteenth Edition. 12mo. 1880. _ 12s. 6d. 
*' There is no disguising the truth ; the proper mode to use this book is to learn its 
pages by heart." — Law Magazine and Heuiew. 

" It will be found as useful to the practitioner as to the s.tniicnt.'" —Solicitors^ Journal. 
*»* All standard Law Works are kept in Stock, in law calf and other bindings. 
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EQU ITY — continued. 
Smith's Practical Exposition of tlie Principles of Equity, illus- 
trated by the Leading Decisions thereon. For the use of Students 
and Practitioners. Second Edition. By H. Abthtje Smith, M.A., 
LL.B., Esq., Barrister-at-Law. Demy 8vo. 1888. 21». 

" This excellent practical exposition of the principles of equity is a work one can 
■weU recommend to students either for the bar or the examinations of the Incorporated 
Law Bociety. It -will also be found equally valuable to the busy practitioner. _ It con- 
tains a mass of information well arranged, and is illustrated by all the leading deci- 
sions. All the legislative changes that have occurred since the publication of the first 
edition have been duly incorporated in the present issue." — Law Times, July 28, 1683. 
" Students have found that in his book are contained the doctrines of Equity as they 
exist in practice at the present day, clearly stated and conveniently arranged ; and 
it has won itself a recognized position among text-books of its class. . . . Mr. Smith's 
book bids fair to be one of increasing usefuhiess to students." — Law Quarterly lievieWf 
Oct. 1888. 

ESTOPPEL, — Everest and Strode's Law of Estoppel. By Lancelot 
EiELDiNQ Everest, and Edmottd Strode, Esqrs., Barristers-at-Law. 
Demy 8vo. 1884. 18*. 

" A useful repository of the case law on the subject." — Law Journal. 

EXAMINATION GUIDES,— Bedford's Digest of the Preliminary 
Examination Questions in Latin Grammar, Arithmetic, French 
Grammar, History and Geography, -with the Answers. Second 
Edition. Demy 8vo. 1882. 18«. 

Bedford's Student's Guide to the Ninth Edition of Stephen's 
New Commentaries on the Laws of England. — Third Edition. 
Demy 8vo. 1884. 7«. 6d. 

Haynes and Nelham's Honours Examination Digest, comprising 
all the Questions in Conveyancing, Equity, Common Law, Bank- 
ruptcy, Prohate, Diroroe, Admiralty, and Ecclesiastical Law and 
Practice asked at the SoUcitors' Honours Examinations, with Answers 
thereto. By John F. Haynes, LL.D., and Thomas A. Nelham, 
Solicitor (Honours). Demy 8vo. 1883. 15s. 

" Students going in for honours will iind this one to their advantage." — Law Times. 
Napier's IVlodern Digest of the Final Examinations; a Modem 
Digest of the Law necessary to be known for the Final Examination 
of the Incorporated Law Society, done into Questions and Answers ; 
and a Guide to a Course of Study for that Examination. By T. 
Bateman Napiee, LL.D., London, of the Inner Temple, Barrister- 
at-Law. Demy 8vo. 1887. 18s. 
*' As far as we have tested them we have found the questions very well framed, 
and the answers to them clear, concise and accurate. If used in the manner that 
Dr. Napier recommends that it should be used, that is, together with the text-books, 
there can be little doubt that it will prove of considerable value to students."— TAs 
Jurist, March, 1887. 

Napier & Stephenson's Digest of the Subjects of Probate, 
Divorce, Bankruptcy, Admiralty, Ecclesiastical and Criminal 
Law necessary to be known for the Final Examination, dune into 
Questions and Answers. With a Preliminary Chapter on a Course of 
Study for the above Subjects. By T. Bateman Napier and Richard 
M. Stephenson, Esqrs., Barristers-at-Law. Demy 8vo. 1888. 12s. 
" It is concise and clear in its answers, and the questions are based on points, for the 
most part, material to be known." — Pump Court, Aug ust 4, 1888. 

Napier & Stephenson's Digest of the Leading Points in the Sub- 
ject of Criminal Law necessary to be known for Bar and University 
Law Examinations. Done into Questions and Answers. By T. 
Bateman Napier and Eichahd M. Stephenson, Esqrs., Barristers- 
at-Law. Demy 8vo. 1888. 5s. 
" "We commend the book to candidates for the Bar and TTniversity Legal Examina- 
tions."— Pum^ Court, August, 16, 1888. 

*,* All standard Law Works are kept in Stock, in law calf and other bindings: 
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EXAMINATION GU\DES-contimted. 
Shearwood's Guide for Candidates for the Professions of 
Barrister and Solicitor.— Second Edition. By Joseph A. Sheab- 
■wooD, Esq., Barrister-at-La-w. Demy 8vo. 1887. 6«. 

" A practical little book for students."— £aw Quarterly Review. 

EXECUTIONS. — Edwards' Law of Execution upon Judgments 
and Orders of the Chancery and Queen's Bench Divisions 
of the High Court of Justice.— By C.Johnston- Bdwaeds, of Lin- 
coln's Inn, Esq., Barrister-at-Law. Demy 8vo. 1888. 16s. 
" 'Will be found very useful, especially to solicitors. ... In addition to the other 
good points in this book, it contains a copious collection of forms and a good index." — 
SoUcitnra' Journal, August 4, 1888. 

" Mr. Edwards writes briefly and pointedly, and has the merit of beginning in each 
ease at the beginning, Trithout assuming that the reader knows anything. He explains 
who the sheriff is ; what the Q,ueen, in a writ Elegit, for example, orders him to do ; 
how he does it; and what consequences ensue. The result is to make the whole treatise 
satisfactorily dear and easy to apprehend. If the index is good — as it appears to be^ 
practitioners will probably find the book a thoroughly useful one." — Law Quarterly 
Memew, October, 1888. 

EXECUTORS, — Macaskie's Treatise on the Law of Executors 
and Administrators, and of the Administration of the Estates of 
Deceased Persons. With an Appendix of Statutes and Forms. By 
S. C. Maoaseie, Esq., Barrister-at-Law. 8vo. 1881. 10s. 6d. 

Williams' Law of Executors and Administrators. — Eighth Edition. 
By Wai-tee Vatjqhan Williams and Roland Vattqhan Williams, 
Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1879. 31. 16s. 

EXTRADITION.— Kirchner's L'Extradition,— RecueURenfermantiu 
Extenso tons les Traites conclus jusqu'au ler Janvier, 1883, entre les 
Nations civilisees, et donnant la solution precise des difficultes qui 
peuvent surgir dans leur application. Aveo une Preface de Me 
GrEOEQES Lachatji), Avooat k la Cour d'Appel de Paris. PubMe sous 
les auspices de M. C. E. Howabd Vincent, Directeur des Affaires 
Criminelles de la Police MetropoHtaine de Londres. Par P. J. 
KiBOKNEE, Attache k la Direction des Affaires GrimineUes. In 1 
vol. (1150 pp.). Royal 8vo. 1883. 2?. 2s. 

FACTORS ACTS.— Boyd and Pearson's Factors Acts (1823 to 
1877). With an Introduction and Explanatory Notes. By HuoH 
Eenwiok Boyd and A:ETHnE Beilby Peaeson, Barristers-at-Law. 
Royal 12mo. 1884. 6s. 

FACTORY ACTS,— Notoutt's Law relating to Factories and Work- 
shops. Second Edition. 12mo. 1879. 9s. 

FARM, LAW OF. — Dixon's Law of the Farm.— A Digest of Cases 

connected with the Law of the Farm, and including the Agricultural 

Customs of England and Wales. Fourth Edition. By Henet 

Peekins, Esq., Barrister-at-Law. 8vo. 1879. 11. 6s. 

" It is impossible not to be struck with the extraordinary research that must have 

been used in the compilation of such a book as this." — Law Journal. 

FIXTURES.— Amos and Ferard on the Law of Fixtures and other 
Property partaking both of a Real and Personal Nature. Third 
Edition. Revised and adapted to the present state of the Law by 
C. A. Feeaed and W. Howland Robebts, Esqrs., Barristers-at-Law. 
DemySvo. 1883. ' 18». 

"An accurate and well written work." — Saturday Seview. 

*»* All standard La/U) Wor/csare kept in Sloeic, in law calf and other bindings. 
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FORMS,— Allen.— F«« "Pleading." 
Archibald. — Vide "Chamber Practice." 
Bullen and Leake. — Fi* " Pleading." 

Chitty's Forms of Practical Proceedings in the Queen's Bench 

Division ofthe High Court of Justice. Twelfth Edition. ByT. 

"W. Chittt, Esq., Barrister-at-Law. Demy 8vo. 1883. II. 18«. 

" The forms themselves are brief and clear, and the notes accurate and to the point. 

— Law Journal. 

Daniell's Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 
therefrom. — Fourth Edition, -with Summaries of the Bules of the 
Supreme Court, Practical Notes and References to the Sixth Edition 
of "DanieU'sChancery Practice." ByCHAKLEsBtrENET, B.A. (Oxon.), 
a Chief Clerk of the Hon. Mr. Justice Chitty. Royal Svo. 1885. 2Z. 10s. 
" Mr. Burney appears to have performed the laborious task before him Tvith great 
success." — Law Journal. 

*' This new edition of the standard work on CHiancery Procedure has been brought 
down to the most recent date." — Law Quarterly BevieWf July, t885. 

GOLD COAST.— Smith's Analytical Index to the Ordinances Re- 
gulating the Civil and Criminal Procedure of the Gold Coast 
Colony and of the Colony of Lagos. By Smaiman Smith, Esq., 
Barrister-at-Law, Judge of the Supreme Court of the Colony of 
Lagos. Royal Svo. -1888. N'et. 10«. 

HIGHWAYS.— Baker's Law of Highways in England and Wales, 
including Bridges and LooomotiTes. Comprising a succinct Code of 
the several Provisions under each Head, the Statutes at length in an 
Appendix ; with Notes of Cases, Eorms, and copious Index. By 
Thomas Ba£eb, Esq., Barrister-at-Law. Royal 12mo. 1880. 15s. 
Bazalgette and Humphreys. — Vide "Local and Municipal Govemi- 

ment." 
Chambers' Law relating to Highways and Bridges, being the 
Statutes in full and brief Notes of 700 Leading Cases. By Gteoege 
E. Chambebb, Esq., Barrister-at-Law. 1878. 7«. 6d. 

HOUSE TAX,— Ellis' Guide to the House Tax Acts, for the use of 

the Payer of Inhabited House Duty in England. — ByAETHua 

M. Ellis, LL.B. (Lond.), SoKoitor, Author of "A Guide to the 

Income Tax Acts." Royal 12mo. 1885. 6«. 

" "We have found the information accurate, complete and very clearly expressed." — 

Solicitors* Journal. 

HUSBAND AND WIFE,— Lush's Law of Husband and Wife; 

within the Jurisdiction of the Queen's Bench and Chancery Divisions. 

By 0. Montague Lhsh, Esq., Barrister-at-Law. Svo. 1SS4. 20s. 

" Mr. Lush has one thing to recommend him most strong-ly, and that is his accuracy ; 

therefore his book is one "which everyone may consult with the assurance that all the' 

leading recent authorities are quoted, and that the statements of law are supported by 

actual decisions." — Law Magazine. 

INCOME TAX,— Ellis' Guide to the Income Tax Acts.— Eor the use 

of the English Income Tax Payer. Second Edition. By Aethtte 

M. Ellis, LL.B. (Loud.), Solicitor. Royal 12mo. 1886. 7s. 6d. 

" Contains in a convenient form the law bearing upon the Income Tax." — Law Times. 

" "With Mr. Ellis' book in their hands the taxpayers are not so completely at the 

mercy of assessors and collectoiB as they otherwise might be." 

INLAND REVENUE CASES.— HIghmore's Summary Proceed- 
ings in Inland Revenue Cases In England and Wales. — Second 
Edition. By Nathaniel Joseph Highmobe, Esq., Barrister-at-Law, 
and of the Solicitors' Department, Inland Revenue. Royal 12mo. 
1887. • 7s. 6d. 

" Is very complete. Every possible information is given as to Summary Proceedings 

in Inland Revenue cases." — Law Times, January 14, 1888. 

**»* All standard Law Works are kept in Stock, in law calf and other bindings. 
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INSURANCE. — Arnould on the Law of Marine Insurance.— Sixth 
Edition. By David Maclachlan, Esq., Barrister-at-La-w. 2 vols. 
Royal 8vo. 1887. 31. 

"Abel text book, ' Amould ' is now all the practitioner can want." — Law Times. 

Lowndes' Practical Treatise on the Law of Marine Insurance. — 
By RiOHAED Lowndes. Author of " The Law of General Average," 
&o. Second Edition. Demy 8vo. 1885. 12«. 6(i. 

Lowndes' Insurable Interest and Valuations. — By Riohakd 
Lowndes. Demy 8vo. 1884. 5s. 

McArthur on the Contract of Marine Insurance. — By Charles 
MoAETHirii, Average Adjuster. Demy 8vo. 1885. lis. 

INTERNATIONAL LAW.— Kent's International Law.— Kent's Com- 
mentary on International Law. Edited by J. T. Abdy, LL.D., 
Judge of County Courts. Second Edition. Crown 8vo. 1878. 10s. Sd. 
Wheaton's Elements of International Law; Third English Edition. 
Edited with Notes and Appendix of Statutes and 'Treaties. By 
A. C. BoTD, Esq., Barrister-at-Law. Demy 8vo. {In the Tress.) 

INTERROGATORIES,— Sichel and Chance— Vide "Discovery." 

JOINT STOCKS.— Palmer,— ri<?« "Conveyancing" and "Company 
Law." 
Thring's (Sir H.) Joint Stock Companies' Law, — The Law and 
Practice of Joint Stock and other Companies, including the Com- 
panies Acts, 1862 to 1880, with Notes, Orders, and Roles in Chancery, 
a Collection of Precedents of Memoranda and Articles of Association, 
and all the other Eorms required in Making, Administering, and 
Winding-up a Company. By Sir Henet Theing, K.C.B., The 
Parliamentary Counsel. Eourth Edition. By G-. A. R. Eitzqbeald, 
Esq., Barrister-at-Law. Demy 8vo. 1880. 11. 5s. 

" The highest authority on the subject." — The Times. 

JUDGES' CHAMBER PRACTICE,-Archibald,— F«<fe "Chamber 
Practice." 

JUDICATURE ACTS,— VVilson's Practice of the Supreme Court 
of J udicature ! containing the Acts, Orders, Rules, andRegulations 
relating to the Supreme Court. With Practical Notes. Seventh 
Edition. By Charles Buenet, a Chief Clerk of the Hon. Mr. Justice 
Chitty, Editor of ' ' Daniell's Chancery Eorms ; " M. MuiE Maokenzle, 
and C. Arnold White, Esqrs.,Barristers-at-Law. Roy. 8vo. 1888. 
(Second Annual issue.) 11. 

"Will certainly do much good service to many practitioners." — Law Quarterly 

Beview, Jan. 1888. 
" 'Wilson's Judicature Acts' has been greatly improved in many respects, and we 

know of no other work on practice which can be used with the same advantage by 

the practising lawyer and by the student aJike."— Pumj? Courts November 5th, 1887. 
" Very great care has evidently been bestowed on the work of revision, with the 

result that a thoroughly reliable and most conveniently arranged practice guide has 

been produced." — Law Times, Dec. 3, 1887. 

JUSTICE OF THE PEACE.— Stone's Practice for Justices of the 
Peace, Justices' Clerks and Solicitors at Petty and Special Sessions, 
in Summary matters, and Indictable Oilences, with a list of Summary 
Convictions, and matters not Criminal. With Forms. Ninth Edit. 
By W.H.Macnamaea, Esq., Barrister-at-Law. Demy8vo. 1882. ll.5s. 

*,* All standard Law Works are kept in Stock, in law calf and other bindings. 
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JUSTICE OF THE PEACE— «( 
Wigram's Justice's Note Book, — Containing a short account of the 
Jurisdiction and Duties of Justices, and an Epitome of Criminal Law. 
By the late W. Knox Wigeam, Esq., Barrister-at-Law, J.P. Middle- 
sex and Westminster. Fifth Edition. Revised and brought down 
to end of 1887 by Waxtee 8. Shieley, Esq., Barrister-at-Law. 
Royal 12mo. 1888. 12«. Gd. 

" The style is clear, and the expression always forcible, and sometimes humorous. 
The book will repay perusal by many besides those who, as justices, will find it an 
indispensabJe companion." — Law Quarterly Review, July, 1888. 

" We have found in it all the information which a Justice can require." — The Times. 
"A capital book. Mr. Wigram is a good lawyer and a good justices' lawyer." — Law 
Journal. 
" We can thoroughly recommend the volume to magistrates," — Law Times. 

LAND TAX,— Bourdin's Land Tax. — An Exposition of the Land Tax. 
Third Edition. Including the Recent Judicial Decisions, and the 
Incidental Changes in the Law effected by the Taxes Management 
Act, with other Additional Matter. Thoroughly revised and cor- 
rected. By Shieley BiriiBtrEY, A.K.C., of the Inland Revenue 
Department, Somerset Hoiise, Assistant Registrar of the Land Tax. 
Royal 12mo. 1885. 6«. 

LANDLORD AND TENANT.— Woodfall's Law of Landlord and 
Tenant, — With a full Collection of Precedents and Eorms of Proce- 
dure ; containing also a collection of Leading Propositions. Thirteenth 
Edit. By J. M. Lelt, Esq., Barrister-at-Law. Roy.8vo. 1886. U. 18s. 
" The editor has expended elaborate industry and systematic ability in making the 

work as perfect as possible." — Solicitors' Journal, 

LANDS CLAUSES ACTS,— Bazalgette and Humphreys.— Fii<?« 
" Local and Municipal Government." 

Jepson's Lands Clauses Consolidation Acts; with Decisions, 
Eoims, and Table of Costs. By Aethub Jepson, Esq., Barrister-at- 
Law. Demy 8vo. 1880. 18s. 

LAW LIST. — Law List (The). — Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, Drafts- 
men, Conveyancers, Solicitors, Notaries, &c. , in England and Wales ; 
the Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts ; Metropolitan and Stipendiary Magistrates, 
Official Receivers under the Bankruptcy Act, Law and Public 
Officers in England and the Colonies, Foreign Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, &c., &c., 
and Commissioners for taking Oatha, Conveyancers Practising in 
England under Certificates obtained in Scotland. So far as relates 
to Special Pleaders, Draftsmen, Conveyancers, Solicitors, Proctors 
and Notaries. Compiled by John Samttel Pubcell, C.B., Controller 
of Stamps, and Registrar of Joint Stock Companies, Somerset House, 
and Published by the Authority of the Commissioners of Inland 
Revenue. 1888. {Mt cash, 9s.) 10s. 6d. 

LAW QUARTERLY REVIEW,— Edited by Fbedeeiok Pollock, M.A., 
LL.D., Corpus Professor of Jurisprudence in the University of 
Oxford ; Professor of Common Law in the Inns of Court. Vols. I., 
II., III. and IV. Royal 8vo. 1885-88. :Eaeh, 12s. 

1^^ Subscription 10s. per annum, post free. (Foreign postage 2s. 6ti. extra.) 

LAW R E PO RTS, — A very large stock of new and second-hand Reports. 
Prices on application. 

LAWYER'S COMPANION.— r«« "Diary." 

**»* All standard Law Works are Icepl in Stock, in law calf and other hindings. 
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LEADING CASES,— Ball's Leading Cases. Fifife " Torts." 
Haynes' Student's Leading Cases. Beiag some of the Principal 
Decisions of the Courts in Constitutional Law, Common Law, Con- 
veyancing and Equity, Probate, Divorce, and Criminal Law. With 
Notes for the use of Students. Second Edition. By John E. 
Haynes, LL.D. Demy 8vo. 1884. 16s. 

*' Will prove of great utility, not only to students, but pra<jtitioners. The notes are 
dear, pointed and concise." — Law Times. 

Shirley's Selection of Leading Cases in the Common Law. 

"With Notes. By W. Shieley Shieley, Esq., Barrister-at-Law. 
Third Edition. Demy 8vo. 1886. 16s. 

" A very popular work with students, and, we think, deservedly so 

If any word^ of praise of oxu:s can add to its well-deserved reputation, we give the 
reader carte blanche to supply them on our behalf out of his own thrilling eloquence 
and vivid ima^ation, and we will undertake to ratify them." — Tht JuHat, Jan. 1887, 
** The book is deserving of high praise, and we commend it in all confidence."— 
Cribson*8 Law Notes. 

Shirley's Selection of Leading Cases in the Criminal Law. With 
Notes. By Waltee S. Shieley, Esq., Barrister-at-Law, Author of 
"LeadingCasesintheCommonLaw," &c. DemySvo. 1888. 6s. 

" The notes are concise and clear." — Law Student^ a Journal. 

" "Will undoubtedly prove of value to students."- Law Nates. 

" The reports of the leading cases are admirably done." — The Jurist. 

LEXICON.— ri<«e "Dictionary." 

LIBEL AND SLANDER.— Odgers on Libel and Slander.— A 

Digest of the Law of Libel and Slander : the Evidence, Procedure 

and Practice, both in Civil and Criminal Cases, and Precedents of 

Pleadings. Second Edition, with a chapter on the Newspaper 

Libel and Registration Act, 1881. By W. Blake Oeqees, LL.D., 

Barrister-at-Law. Royal 8vo. 1887. \l. 12s. 

" The first edition of this book", which appeared in 1881, has well stood the test of 

time, and has come to be accepted as a full, accurate and satisfactory guide upon 

its subject, and, inasmuch as the author adopted the comparatively new and bold form 

of ' stating the law on each point in the form of an abstract proposition, citing the 

decided cases in smaller type merely as illustrations of that abstract proposition,' he 

may be considered to have achieved a more than ordinary success. . . . Speaking 

fenerally the book continues a very good one, indeed, perhaps, one of the best in the 
ands of the profession upon any subject." — Solicitors^ Jouifial, August 6, 1887. 

LICENSING.— Leiy and Foull<es' Licensing Acts, 1828, 1869, 
and 1872 — T874- \ containing the Law of the Sale of Liquors by: 
Retail and the Management of Licensed Houses ; with Notes 
to the Aofs, a Summary of the Law, and an Appendix of Eorms. 
Third Edition. By J. M. Lely and W. D. I. Eoulkes, Esqrs., 
Barristers-at-Law. Royal 12mo. 1887. 10s. 6d. 

""We do not know of a more compact or useful treatise on the subject." — Solicitors' 

Journal. 

LIFE ASSURANCE.— Scratchley's Decisions in Life Assurance 
Law, collated alphabetically according to the point involved, with 
the Statutes and Chapters on Points of Practice, &c. By Aethue 
ScBATOHLEY, Esq., Barrister-at-Law. Demy 8vo. 1887. 10s. 6cl. 

LOCAL AND MUNICIPAL GOVERNMENT.— Bazalgette and, 
Humphreys' Law relating to County Councils : being the Local 
G-ovemment Act, 1888, County Electors Act, 1888, the Incorporated 
Clauses of the Municipal Corporations Act, 1882, and a compendious 
Introduction and Notes ; with Analysis of Statutes affecting die same, 
Einanoial Statements, Orders in Council, Ciroulaxs, and a Copious 
Index. By C. N. Bazalgette and Geoeoe Httmpheeys, Esqrs., 
Barristers-at-Law, Joint Authors of " The Law of Local and Muni- 
cipal Government." Royal 8vo. 1888. 1s.6d. 
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LOCAL AND MUNICIPAL GOVERNMENT— continued. 
Bazalgette and Humphreys' Law relating to Local and Muni- 
cipal Government, Comprising' the Statutes relating to Public 
Health, Municipal Corporations, Highways, Burial, Gas and Water, 
Public Loans, Compulsory Taking of Lands, Tramways, Electric 
Lighting, Artizans' Dwellings, &o., Rivers' Pollution, the Clauses 
Consolidation Acts, and many others, fully annotated with cases up 
to date, a selection of the Circulars of the Local Government Board, 
with a Table of upwards of 2,500 Cases, and full Index. With 
Addenda containing the Judicial Decisions and Legislation relating 
to Local and Municipal Government since 1885. By C. Nobiwaw 
Bazaxgeite and Geokoe Hotipheeyb, Esqrs., Barristers- at-Law. 
Sup. royal 8vo. 1888. SI. 3s. 

"The book is thoroug^hly compreliensive of the law on all points of -which it 

professes to treat." — Law Journal, 
" The work is one that no local officer should be ■without ; for nothing short of a 

wholelibraryof statutes, reports, and handbooks could take its place." — MunicipalBeview. 

*»* The Addenda may be had separately. Net, 2s. &d. 

Chambers' Popular Summary of the Law relating to Local 

Government, forming a complete Guide to the new Act of 1888. 

By G. E. Chambeeb, Barrister-at-Law. Imp. 8vo. 1888. Net, 2s. 6d. 

{Sound in Cloth with copy of Act, 4s. Gd.) 

MAGISTERIAL LAW. — Shirley's Elementary Treatise on Magis- 
terial Law, and on the Practice of Magistrates' Courts. — By W. 
S. Shibley, Esq., Barrister-at-Law. Roy. 12mo. 1881. 6s. 6d. 

Wigram. — Vide "justice of the Peace." 

MALICIOUS PROSECUTIONS, — Stephen's Law relating to 
Actions for Malicious Prosecutions, — By Heebeet Stephen, 
LL.M., of the Inner Temple, Barrister-at-Law, part Author of "A 
Digest of the Criminal Law Procedure." Royal 12mo. 1888. 6s. 

**A reliable text-book upon the law of malicious prosecution." — Law Titnes, June, 1888. 

MARITIME DECISIONS.— Douglas' Maritime Law Decisions.— 
An Alphabetical Reference Index to Recent and Important Maritime 
Decisions. Compiled by Robt. R. Douglas. Demy8vo. 1888. Ts.dd. 

MARRIAGE, — Kelly's French Law of Marriage, and the Conflict 
of Laws that arises therefrom. By E. Kelly, M.A., of the New 
York Bar, Licenoie en Droit de la Faculte de Paris. Roy. 8vo. 1885. 6s. 

MARRIAGE SETTLEMENTS,— Banning's Concise Treatise on 
the Law of Marriage Settlements ; with an Appendix of Statutes. 
By H. T. Banning, Esq., Barrister-at-Law. Demy8vo. 1884. 15s. 

MARRIED WOMEN'S PROPERTY.— Lush's Married Women's 

Rights and Liabilities in relation to Contracts, Torts, and 

Trusts, By Montague Lush, Esq., Barrister-at-Law, Author of 

" The Law of Husband and Wife." Royal 12mo. 1887. 5s. 

" "Well arranged, dearly written, and has a good index." — Law Times. 

Smith's Married Women's Property Acts, 1882 and 1884, with 

an Introduction and Critical and Explanatory Notes, together with the 
Married Women's Property Acts, 1870 and 1874, &c. 2nd Edit. Re- 
vised. ByH. A. Smith, Esq., Barrister-at-Law. Roy. 12mo. 1884. 6s. 
MASTER AND SERVANT.— Macdonell's Law of Master and 
Servant, Part I. Common Law. Part II. Statute Law. By John 
Macdonell, M. A., Esq., Barrister-at-Law. Demy Svo. 1883. U. 6s. 
" A work -which -will be of real value to the practitioner." — Law Times. 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court Prac- 
tice, — The Jurisdiction, Process, Practice and Mode of Pleading in 
Ordinary Actions in the Mayor's Court in London. By Geoeqb 
Candy, Esq., one of Her Majesty's Counsel. Demy Svo. 1879. 14s. 

*«* All standard Lav; Works are kept in Stock, in law calf and other bindings. 
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MERCANTILE LAW Russell's Treatise on Mercantile Agency. 

Second Edition. 8to. 1873. 14s. 

Smith's Compendium of Mercantile Law,— Tenth Edition. By 
John Maodonell, Esq., Barrister-at-Law. [In the Press.) 

Tudor's Selection of Leading Cases on Mercantile and Maritime 
Law.— With Notes. By O. D. Tuboe, Esq., Barrister-at-Law. 
Third Edition. Royal 8to. 1884. 2?. 2s. 

Wilson's Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels. — By A. Wilson, Solicitor and Notary. Royal 12mo. 1883. 6s. 

Wood's Mercantile Agreements. — The Interpretation of Mercantile 
Agreements: A Summary of the Decisions as to the Meaning of 
Words and Provisions in Written Agreements for the Sale of Goods, 
Charter-Parties, Bills of Lading, and Marine Policies. With an 
Appendix containing a List of Words and Expressions used in, or 
in connection with. Mercantile Agreements, and a List of Mercantile 
Usages. By John Dbnnisiotoj Wood, Esq., Barrister-at-Law. 
Royal 8to. 1886. 18s. 

"A buok of great use in the interpretation of \mtten mercantile agreements." — 
Law JournoX, 

MERCHANDISE MARKS ACT.— Payn's Merchandise Marks 
Act, 1887. — With special reference to the Important Sections and 
the Customs Regulations and Orders made thereunder, together 
with the Conventions with Foreign States for Protection of Trade 
Marks, and Orders in Council, &o. By Howaed Payn, Barrister-at- 
Law, and of the Secretary's Department of the Board of Customs. 
Royal 12mo. 1888. 3s. 6<?. 

*' Mr. Payn'p lucid introduction places the subject very clearly before the reader, and 

his book must be a safe guide to all who are interested in the a ct." — Law Timeat Peb. 1888. 

METROPOLIS BUILDING ACTS. -Woolrych's Metropolitan 
Building Acts, together with such clauses of the Metropolis 
Management Acts as more particularly relate to the Building Acts, 
with Notes and Forms. Third Edition. By W. H. Macnamaea, 
Esq., Barrister-at-Law. 12mo. 1882. 10s. 

MINES. — Rogers' Law relating to Mines, Minerals and Quarries 
in Great Britain and Ireland, with a Summary of the Laws of 
Foreign States, &c. Second Edition Enlarged. By His Honor 
Judge RoQEBS. 8vo. 1876. ll.\ls.%d. 

MORTGAGE. — Coote's Treatise on the Law of Mortgage.— Fifth 

Edition. Thoroughly revised. By William Wtllys Mackeson, 

Esq., one of Her Majesty's Counsel, and H. Abthue Smith, Esq., 

Barrister-at-Law. 2 vols. Royal 8vo. 1884. V,. 

" A complete, terse and practical treatise for the modem lawyer." — Solicitors' Journal. 

MUNICIPAL CORPORATIONS,— Bazalgette and Humphreys.— 
Vide " Local and Municipal Government." 
Lely's Law of Municipal Corporations. — Containing the Municipal 
Corporation Act, 1882, and the Enactments incorporated therewith. 
With Notes. By J. M. Lelt, Esq., Barrister-at-Law. Demy 8vo. 
1882. 15s. 

NAVY.— Thring's Criminal Law of the Navy, with an Introductory 
Chapter on the Early State and Discipline of the Navy, the Rules of 
Evidence, and an Appendix comprising the Naval Discipline Act 
and Practical Forms. Second Edition. By Theodoke Thbinq, Esq. , 
Barrister-at-Law, and C. B. GrrrOED, Assistant-Paymaster, Royal 
Navy. 12mo. 1877. 12». 6d.^ 
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NEGLIGENCE,— Smith's Treatise on the Law of Negligence, 

Second Edition. By Hoeaoe Smith, Esq., Barrister-at-Law, Editor 

of "Addison on Contracts," "Addison on Torts," &c. Demy 8to. 

1884. 12«. 6d. ■ 

" Of great value both to the practitioner and student of law. It is not merely a 

book of reference, thou§:h it is likely to be very valuable in that capacity. It is not 

merely a digest of decisions arranged under appropriate heads ; but it really answers 

to its title, and is a treatise on the law of jiegUgence."—8oUcitora' Journal. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence on the 

Trial of Actions at Nisi Prius.— Fifteenth Edition. By Mauecoe 

TowELL, Esq., Barrister-at-Law. 2 vols. Demy 8vo. 1884. 21. 10«. 

" Continues to be a vast and closely packed storehouse of information on practice at 

Nisi Prius." — Law Journal. 

NONCONFORMISTS,— Winslow's Law Relating to Protestant 
Nonconformists and their Places of Worship; being a Legal 
Handbook for Nonconformists. By Heqinald Winslow, Esq., 
Barrister-at-Law. Post Bvo. 1886. 6«. 

NOTARY, — Brooke's Treatise on the Office and Practice of a 
Notary of England, — With a full collection of Precedents. Fourth 
Edition. By Leone Levi, Esq., Barrister-at-Law. 8vo. 1876. 11. ii, 

OATHS,— Braithwaite's Oaths in the Supreme Courts of Judica- 
ture, — A Manual for the use of Commissioners to Administer Oaths 
in the Supreme Courts of Judicature in England and Ireland, &c. 
Fourth Edition. Re- issue. By T. W. Bbaiihwaite, of the 
Central OfBce. Foolscap 8vo. 1884. Mt, 2s. 6d. 

" The recognised guide of commissioners to administer OB,thB."—Solicilors' Journal. 

PARISH LAW,— Steer's Parish Law; being u. Digest of the Law 
relating to the Civil and Ecclesiastical Government of Parishes and 
the Relief of the Poor. Fifth Edition. By W. H. Maonamaea, 
Esq., Barrister-at-Law. Demy 8vo. 1887. 18». 

" An exceedingly useful compendium of Parish Law." — Law Times. 
" A very complete and excellent guide to Parish Law." — Solicitors' Journal. 
" Every subject that can be considered parochial is, we think, contained in this 
volume, and the matter is brought down to date. It is a compendium which is really 
compendious." — Law Journal, Jan. 21, 1888. 

PARTNERSHIP,— Pollock's Digest'ofthe Law of Partnership.— 

With an Introductory Essay on Codification. Fourth Edition. By 

Feedeeiok Pollock, Esq., Barrister-at-Law. Author of "Principles 

of Contract," "The Law of Torts," &c. 8vo. 1888. 10«. 

" Of the execution of the work we can speak in terms of the highest praise. The 

language is simple, concise and clear." — Law Magazine. 

Turner, — Vide "Conveyancing." 

PATENTS.— Aston's(T,) Patents, Designs and Trade Marks Act, 
1883, with Notes and Index to the Act, Rules and Forms. By 
Thkodoee Aston, Q.C. Royal 12mo. 1884. 6s. 

Johnson's Patentees' Manual,— Being a Treatise on the Law and 
Practice of Letters Patent. Fifth Edition, containing the latest Acts 
and Rules, and a List of Fees and Stamp Duties to 1888. By James 
Johnson, Esq., Barrister-at-Law ; and J. Henet Johnson, Solicitor 
and Patent Agent. Demy 8vo. 1884. 10s. 6d. 

Johnson's Epitome of the Law and Practice connected with 
Patents for Inventions; with a Reprint of the Patents Acts of 
1883, 1886, and 1886, and Rules, and a Summary of the Patent 
Laws of Foreign Countries and British Colonies. By James John- 
eon, Esq., Barrister-at-Law, Hnd J. Henby Johnbon, Solicitor and 
Patent Agent. Post 8vo. 1887. 2fet, 2s. 6d. 
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PAT E NTS — continued. 

Morris's Patents Conveyancing.— Being a Collection of Precedents 
in Conveyancing in relation to Letters Patent for Inventions. 
Arranged as foUows : — Common Forms, Agreements, Assignments, 
Mortgages, Special Clauses, Licences, Miscellaneous; Statutes, Rules, 
&c. With Dissertations and Copious iTotes on the Law and Practice. 
ByRoBEETMoEEis,Esq.,Barrister-at-La-w. Royal 8vo. 1887. 11- 5s. 
" Mr. Morris' forms aeem to us to be well selected, well arranged, and thoroughly 
practical."— Zatc Times, August 20th, 1887. 

" The dissertations contain a large amount of valuable and accurate information. 
The Index is satisfactory." — Solicitors' Journal, 5th November, 1887. 

IVIunro's Patents, Designs and Trade IVIarl<s Act, 1883, with the 
Rules and Instructions, together with Pleadings, Orders and Prece- 
dents. By J. E. Ceawtoed Muneo, Esq., Barrister-at-Law. 
Royal 12mo. 1884. 10s. 6d. 

Thompson's Handbool< of Patent Law of all Countries.— By 
Wm. p. Thompson, Head of the International Patent Office, Livfer- 
pool. Sixth Edition. 12mo. 1884. Jfet, 2s. Sd. 

PERPETUITIES. — Marsden's Rule against Perpetuities. — A 
Treatise on Remoteness in Limitation ; with a chapter on Accumu- 
lation and the Thelluson Act. By Reqinald G-. MiESDBN, Esq., 
Barrister-at Law. Demy 8vo. 1883. 16s. 

PERSONAL PROPERTY.— Sfiearwood's Concise Abridgment of 

the Law of Personal Property ; showing analytically its Branches 

and the Titles by which it is held. By J. A. Shbaewood, Esq., 

Barrister-at-Law. 1882. 6s. 6d. 

" "Will be acceptable to many students, as giving them, in fact, a ready-nmde note 

book." — iTidermaur's Law Students' Journal. 

Sm\th.— Vide "Real Property." 

PLEADING. — Allen's Forms of Indorsements of Writs of Sum- 
mons, Pleadings, and other Proceedings in the Queen's 
Bench Division prior to Trial, pursuant to the Rules of the 
Supreme Court, 1883; with Introduction, &c. By Geoeob 
Baugh Axlen, Esq., Special Pleader, and Wilfeed B. Alien, 
Esq., Barrister-at-Law. Royal 12mo. 1883. 18s. 

Bullen and Leake's Precedents of Pleadings, with Notes and 
Rules relating to Pleading. Fourth Edition. By Thomas J. 
Bullen, Esq., Special Pleader, and Cteii, Dodd, Esq., Barrister-at- 
Law. Part I. Statements of Claim. Royal 12mo. 1882. 11. is. 
Part II. Statements of Defence. By Thomas J. Bttllen and 
C.W. Clifeobd, Esqrs., Barristers-at-Law. Royal 12mo. 1888. 1/. 4s. 
" The editors have, however, wisely, we thinji, endeavoured to supply the necessary 
deficiencies of Part I. by devoting a first chapter to pleading in general, which includes 
the 1883 Etiles applicable to statements of daim. The four subsequent chapiers, ex- 
tending over some eighty-five pages, deal respectively with statements of defence and 
subsequent pleadings, counter-claims, third party, and proceedings in lieu of de- 
murrer. These five chapters give an admirable general view of the present system of 
pleading ... A very large number of precedents are collected together, and the 
notes are full and clear."— iaw Times, July 21, 1888. 

POISONS,— Reports of Trials for Murder by Poisoning! by 
Prussic Acid, Strychnia, Antimony, Arsenic and Aconitine; 
including the trials of TaweU, W. Palmer, Dove, Madeline Smith, 
Dr. Pritchard, Smethurst, and Dr. Lamson. "With Chemical 
Introductions and Notes. By G. Latham Beowne, Esq., Barrister- 
at-Law, and C. G. Stewaet, Senior Assistant in the Laboratory of 
St. Thomas's Hospital, &o. Demy 8to. 1883. 12s. 6d. 
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POWERS.— Farwell on Powers,— A Concise Treatise on Powers. By 
Geoege Faettell, Esq., Barrister-at-Law. 8to. 1874. 11. Is. 

PRINTERS, PUBLISHERS, &c.— Powell's Laws specially affect- 
ing Printers, Publishers and Newspaper Proprietors. By 
Aethue Powell, Esq., Barrister-at-Law. Demy 8vo. 1887. 7«. 6rf. 

PROBATE.— Browne's Probate Practice; A Treatise on the Prin- 
ciples and Practice of the Court of Probate, in Contentious and Non- 
Contentious Business. Revised, enlarged, and adapted to the 
Practice of the High Court of Justice in Probate business. By L. D. 
PowLES, Barrister-at-Law. Including Practical Directions to 
Solicitors for Proceedings in the Registry. By T. W. H. Oakley, 
of the Principal Registry, Somerset House. 8vo. 1881. 11. 10s. 

PUBLIC HEALTH,— Bazalgette and Humphreys.— Fs^fo "Local 
and Municipal Government." 
Chambers' Digest of the Law relating to Public Health and 
Local Government. — ^With Notes of 1,260 leading Cases. The 
Statutes in full. A Table of Offences and Punishments, and a 
Copious Index. Eighth Edition (with Supplement corrected to 
May 21, 1887). Imperial 8vo. 1881. _ 16». 

Or, the above with the Law relating to Highways and Bridges. 11. 

PUBLIC MEETINGS,— Chambers' Handbook for Public Meet- 
ings, including Hints as to the Summoning and Management of 
them. Second Edition. By Geoeoe E. Chameees, Esq., Barrister- 
at-Law. Demy 8vo. 1886. Net, 2s. 6d. 

QUARTER SESSIONS,— Archbold,— ri(?e " Criminal Law." 
Leemlng& Cross's General and Quarter Sessions of the Peace, 
. — Their Jurisdiction and Practice in other than Criminal matters. 
Second Edition. By Hoeatio Llotd, Esq., Judge of County Courts, 
andH.F. Thtjblow, Esq., Barrister-at-Law. 8vo. 1876. li. Is. 
Pritchard's Quarter Sessions, — The Jurisdiction, Practice and Pro- 
cedure of the Quarter Sessions in Criminal, CivU, and Appellate 
Matters. By Thos. Sieeell Peitobaed, Esq., Barrister-at-Law. 
8vo. 1875. (Published at 21. 2s.) Reduced to net 12s. 

RAILWAYS.— Browne and Theobald's Law of Railway Com- 
panies. — Being a Collection of the Acts and Orders relating to 
Railway Companies in England and Ireland, with Notes of all the 
Cases decided thereon, and Appendix of Bye-Laws and Standing 
Orders of the House of Commons. Second Edition. By J. H. 
Balfotje Beownb, Esq., one of Her Majesty's Counsel, and H. S. 
Theobald, Esq., Barrister-at-Law. Royal 8vo. 1888. 11. 15s. 

" Contains in a very concise form the whole law of railways." — The Times. 
" "We can speak from experience to the practical value of the work."— Solicitors' 
Journal, June 30, 1888. 

" The learned authors seem to have presented the profession and the puhUc with the 
most ample information to be found whether they want to know how to start a rail- 
way, how to frame its bye-laws, how to work it, how to attack it for injury to person 
or property, or how to wind it up." — Law Times. 

RATES AND RATING,— Castle's Practical Treatise on the Law 
of Rating, — Second Edition. By Edwaed James Castle, Esq., 
one of Her Majesty's Counsel. Demy 8vo. 1886. 25s. 

" A correct, exhaustive, clear and concise view of the law," — Law Times. 

Chambers' Law relating to Rates and Rating i with especial 
reference to the Powers and Duties of Rate-levying Local Authori- 
ties, and their Officers. Being the Statutes in fuU and brief Notes 
of 550 Cases. By G. P. Chambees, Esq., Barristor-at-Law. Imp. 
8vo. 1878. deduced to 10s. 
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R^AL ESTATE. — Foster's Law of Joint Ownership and Partition 
of Real Estate.— By Edwaed John Eosteb, M.A., late of Lincoln's 
Inn, Barrister-at-Law. 8vo. 1878. 10s. 6d. 

REAL PROPERTY.— Greenwood's Real Property Statutes) com- 

prisiag those passed during the years 1874—1884, inolnsiTe, 

consolidated with the earher statutes thereljy amended. With 

copious notes. Second Edition. By Haeey Geeenwood, assisted by 

Lees Knowles, Esqrs., Earristers-at-Law. Demy8vo. 1884. U. 5s. 

" The second edition of this useful collection of statutes relating to real propertj' -will 

be heartily welcomed hy conveyancers and real oroperty lawyers. In referring to it as 

a collection of statutes, however, we do not fiiUy describe it, because the method 

adopted by the author of grouping together the provisions of the various Acts, which 

are in pari matend, combined with the fullness and accuracy of the notes, entitles the 

book to rank high amongst treatises on the law of real property." — Law Journal. 

Leake's Elementary Digest of the Law of Property in Land. — 

Containing- : Introduction. Part I. The Sources of the Law. — 

Part II. Estates in Land. By Stephen Maetin Leake, Barrister- 

at-Law. 8to. 1874. 11. 2s. 

Shearwood's Real Property. — A Concise Abridgment of the Law of 

Real Property and an Introduction to Conveyancing. Designed to 

facilitate the subject for Students preparing for examination. By 

Joseph A. Sheaewood, Esq., Barrister-at-Law. Third Edition. 

Demy 8to. 1885. 8«. 6d. 

" We heartily recommend the work to student's for any examination on real property 

and conveyancing, advising them to read it after a perusal of other works and shortly 

before going m for the examination." — Law Student's Journal. 

'* A very useful little work, particularly to students just before their examination." 
— Gibson's Law Notes. 
" A very excellent specimen of a student's manual."— Zaw Journal. 
" One of the most obvious merits of the book is its good arrangement. The author 
evidently understands 'the art of putting things.' AU important points are so 
printed as to readily catch the eye." — Law Times. 

Shelford's Real Property Statutes.— Ninth Edition. By T. H. 
Caeson, Esq., Barrister-at-Law. {In the press.) 

Smith's Real and Personal Property. — A Compendium of the Law 
of KeaJ and Personal Property, primarily connected with Con- 
veyancing. Designed as a second book for Students, and as a 
digest of the most useful learning for practitioners. By Josiah W. 
Smith, B.C.L., Q.C. Sixth Edition. (Enlarged, and embodying 
the alterations made by the recent Statutes.) By the Authoe and 
J. Tettsteam:, LL.M., of Liocoln's Inn, Barrister-at-Law. 2 vols. 
Demy 8vo. 1884. 2l.2s. 

" He (the author) has given to the student a book which he may read over and over 
again with profit and pleasure." — Law Times. 

" "WiU be found of very great service to the practitioner." — Solicitors' Journal. 
. " The book will be found very handy for reference purposes to practitioners, and 
very useful to the industrious student as covering a great deal of groimd." — Gibson's 
Law Notes." 

" A really useful and valuable work on our system of Conveyancing. We think this 
edition excellently done." — Law Student's Journal. 

R EG I ST RAT 1 N .-Rogers.- Vide " Elections." 
Coltman's Registration Cases.— Vol. I. (1879—1885). Royal 8vo. 

Calf. ^et, 21. 8s. 

Fox's Registration Cases.— Vol. I., Part I. (1886), net, is. Part II. 

(1887), net, 6s. 6d. (In continuation of Coltman.) 

RENTS.— Harrison's Law Relating to Chief Rents and other 
Rentcharges and Lands as affected thereby, with a chapter on 
■Restrictive Covenants and a selection of Precedents. By William 
Haeeison, Solicitor. Demy 12mo. 1884. 6«. 
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ROMAN LAW.— Goodwin's XII. Tables,— By Feedebiok Goodwin, 
LL.D. London. Royal 12mo. 1886. _ 3s. 6d. 

Greene's Outlines of Roman Law,— Consistmg chiefly of an 
Analysis and Summary of tlie Institutes. For the use of Students. 
By T. Whitoombe G-eeene, Barrister-at-law. Fourth Edition. 
Foolscap 8vo. 1884. 7s. 6d. 

Ruegg's Student's "Auxllium"to the Institutes of Justinian,— 
Being a complete synopsis thereof in the form of Question and 
Answer. By Aieked i6)net Ktjego, Esq., Barrister-at-Law. Post 

8to. 1879. S'- 

" The stadent will be greatly assisted in clearing and arranging his knowledge by a 
work of this kind." — Law Journal. 

SALES, — Blackburn on Sales, A Treatise on the EfEeot of the Con- 
tract of Sale on the Legal Eights of Property and Possession in 
Goods, Wares, and Merchandise. By Lord BLAOEBUitN. Second 
Edition. By J. C. GnAHiM:, Esq., Barrister-at-Law. Royal 8vo. 
1885. !?• 1«- 

" We have no hesitation in saying that the work has been edited with remarkable 
ability and success, and if we may hazard a speculation on the cause, we should say 
that the editor has so diligently studied the excellent methods and work of his author 
as to have made himself a highly competent workman in the same kind." — Law 
Quarterly Eeview, April, 1886. 

SALES OF LAND.— Gierke and Humphry's Concise Treatise 

on the Law relating to Sales of Land. By Atibeet St. John 

Cleeze, andHtiQHM. Htouthet, Esqrs., Barristers-at-Law. Royal 

8to. 1885. II. 5s. 

" As an accurate, concise, and practical digest of the law on the subject we think it 

desei'ves to rank high." — Solicitors' Journal. 

"The book is written in the condensed style of the notes to 'Setonon Decrees,* 
and succeeds admirably in reducing the effect of several cases to a proposition, which 
is briefly formulated and followed by the authorities on which it is based." — Law 
Journal. 

" The arrangement is extremely good, and the mode of treatment particularly dear ; 
but the substance is as good as the form. . . . The work will be very useful to all 
who are concerned in sales of land, and will be invaluable to young practitioners." — 
Law Times. 

SETTLED ESTATES STATUTES,— Middleton's Settled Estates 
Statutes, including the Settled Estates Act, 1877, Settled Land 
Act, 1882, Improvement of Land Act, 1864, and the Settled 
Estates Act Orders, 1878, with Introduction, Notes and Forms. 
Third Edition. With Appendix of Rules and Forms under the 
Settled Land Act, 1882. By James W. MroDiiEiON, Esq., Barrister- 
at-Law. Royal 12mo. 1882. 7s. 6d. 
" In form the book is very simple and practical, and having a good index it is sure 

to aif ord material assistance to every practitioner who seeks its aid." — Law Journal. 
" The best manual on the subject of settled estates which has yet appeared." 

SHERIFF LAW,— Churchill's Law of the Office and Duties of the 
Sheriff, with the Writs and Forms relating to the Office. Second 
Edition. By Cameeon Chtjeohill, Esq., Barrister-at-Law. Demy 
8vo. 1882. 1?. is. 

" A very complete treatise.'' — Solicitors' Journal, 

" Under-sheriffs, and lawyers generally, will iind this a useful book." — Law Mag. 

SHIPPING, — Boyd's Merchant Shipping Laws; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; with Notes of all the leading English and American 
Cases, and an Appendix. By A. C. Botd, LL.B., Esq., Barrister- 
at-Law. 8vo. 1876. 1^. 5s. 
Foard's Treatise on the Law of Merchant Shipping and Freight, 
— By J. T. FoAED, Barrister-at-Law. Roy. bvo. 1880. Elf.clf.ll.ls. 
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SLAN DER,— Odgers.— r«fo " Lftel and Slander." 

SOLICITORS. —Cordery's Law relating to Solicitors of the 

Supreme Court of Judicature. With an Appendix of Statutes 

and Kules, and Notes on Appointments open to Solicitors, and the 

Right to Admission to the Colonies. Second Edition. ByA.CoEDEET, 

Esq., Barrister-at-Law. Demy 8vo. 1888. 16«. 

*' The book is very dear, Etccurate, and practical, and mil be found of much value." 

— Solicitors' Journal, July 28, 1888. 

'* This ia a very valuable work .... The -work throughout bears evidence of great 
labour and research." — Law Journal, Jan. 21, 1888. 

" It's importance to solicitors can hardly be overrated .... "We cordially recom- 
mend it to the profession." — Pump Court. 

Turner. — Vide " CouTeyancing " and " Vendors and Purchasers." 
Whiteway's Hints to Solicitors. — Being a Treatise on the Law re- 
lating, to their Duties as Officers of the High Court of Justice ; with 
Notes on the Recent Changes affecting the Profession. By A. R. 
Whitewat, M.A., of the Equity Bar and Midland Circuit. Royal 
12mo. 1883. 6«. 

SPECIFIC PERFORMANCE.— Fry's Treatise on tlie Specific 
Performance of Contracts. By the Hou. Sir Edwaed Eet, a 
Lord Justice of Appeal. Second Edition. By the Author and W. 
Donaldson Rawlins, of Lincoln's Inn, Esq., Barrister-at-Law. 
Royal 8to. 1881. 11. 16s. 

STAMP DUTY.— Gosset's Practical Guide to Account Stamp 
Duty, Customs, and Inland Revenue Act, 1881 (44 Vict, c, 12, 
s. 38). By J. A. Gosset, of the Legacy and Succession Duty 
Office. PostSvo. 1887. os. 

"The author, by reason of his official position and the experience of six years' 
•working of this section of the Act of 1881 (which imposed an entirely new duty), has 
been enabled to produce an exceptionally valuable guide." — Law Times. 

STATUTE LAW.— Wilberforce on Statute Law. The Principles 
which govern the Construction and Operation of Statutes. By E. 
WrLBEEFOEOE, Esq., Barrister-at-Law. 1881. 18s. 

STATUTES, and vide " Acts of Parliament." 

Chitty's Collection of Statutes from Magna Charta to 1886.—A 

CoUeotion of Statutes of Practical Utility, arranged in Alphabetical 

and Chronological order, with Notes thereon. The Eourth Edition. 

By J. M. Lelt, Esq., Barrister-at-Law. Li 6 vols., Supplement, 

1 vol., and part for 1886. Royal 8vo. 1880-6. Published at 15^., 

Or sold separately — reduced to Met 71. 10s. 

6 vols. Magna Charta to end of the year 1880. Net 61. 6s. 

1 vol. Supplement. 1881 to 1885 inclusive. 21. 2s. 

49 & 50 Vict. 1886. 6s. 6d. 

50 & 51 Vict. 1887. 10s. 6d. 

51 & 52 Vict. 1888. 12s. 6d. 
Extracts peom Pbekace.] — The alphabetical arrangement of subjects is strictly 

adhered to, the Statutes being printed one after another in chronological order, under 
such well-known heads as *' Companies," " Evidence," *' Poor," &c. 

With regard to the contents of the volumes, the key-note remains as before — 
" practical utility." But it should be stated, for the sake of greater clearness, that the 
Collection is intended to indude all the public Statutes, except repealed and obsolete 
enactments, Acts relating to Scotland or Ireland only or to limited areas in England, 
and Acts rarely referred to in ordinary practice. 

The various titles are prefixed by Tables of Contents, which will, it is hoped, serve 
the double purpose of showing at a glance the general course of the legislation with 
which the practitioner is busied, and also of guiding him to any particular enactment 
of which he may happen to be in search. A " General Index " and a Chronological 
Table of all the Statutes collected will be found in the concluding volume. 
Opinions of the Fress. 

"The codiflcatinn of the Statutes, unlike the codification of the Common Law, 
presents indubitable advantages. ITie collection of the late Mr. Chitty and Lis 
subsequent editors is practically no less authoritative, and rendered more useful by 
*,* All standard Law Works are kej.t in Sto:/e, in law calf and other bindings. 
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STATUTES- 

the addition of commentary and decided cases, than an official code woiild be. The 
interval of twenty years hitherto observed between the editions of this work since its 
first appearance in 1825 has been conveniently shortened to fifteen between the last 
edition and that now before ua. It does not take long, in an era when legislation 
does everything for us and we do nothing for oxiraelves, for a roll of statutes to 
accumulate sufficient to make the addenda almost as voluminous as the body of the 
work. The Acts relating to Bankruptcy, Married "Women's Property, Shipping, the 
Judicatuie, Bills of Sale, Artlzana' Dwellings, and Public 'Worship are only a small 
sample of the important legislation which the new edition embodies. It is needless to 
enlarge on the value of ' Chitty's Statutes ' to both the Bar and to Solicitors, for it is 
attested by the experience of many years. It only remains to point out that Mr. 
Lely's work in, bringing up the collection to the present time is distinguished by care 
and judgment. The difficulties of the editor were chiefly those of selection and 
arrangement. A very slight laxness of rule in including or excluding certain classes 
of Acts would materially affect the size and compendiousness of the work. Still more 
important, however, is the way in which the mechanical difficulties of arrangement 
are met. The Statutes are compiled under sufficiently comprehensive titles, in alpha- 
betical order. Mr. Lely, moreover, supplies us with three indices— the first, at the 
head of each title, to the enactments comprised in it ; secondly, an index of Statutes in 
chronological order; and, lastly, a general index. By these cross references research 
into every branch of law governed by the Statutes is made easy both for lawyer and 
layman." — The Times. 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former, judges, jurists, and of all others connected witii the 
administration or practice of the law."— i/wsiice of the Peace. 

" 'Chitty ' is pre-eminently a friend in need. Those who do not possess a complete 
set of the Statutes turn to its chronological index when they wish to consult a 
particular Act of Parliament. Those who vrish to know what Acts are in force with 
reference to a particular subject turn to that head in ' Chitty,* and at once find all the 
material of which they are in quest. Moreover, they are, at the same time, referred 
to the most important cases which throw light on the subject." — Law Journal. 

Public General Statutes, Royal 8to. Issued in parts and in com- 
plete volumes, and supplied immediately on publication. 

SUMMARY CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Jurisdiction Acts, 
1848 and 1879; including Proceedings preluninary and subsequent 
to Convictions, and tbe responsibility of Convicting Magistrates and 
their Of&cers, "with Forma. Sixth Edition. By "W". H. Maonamaba, 
Esq., Barrister-at-Law. Demy 8vo. 1879. 1/. 4s. 

Wigram. — Vide "Justice of the Peace." 

SUMMONSES AND ORDERS.-Archibald.— ri(?e " Chamber Prac- 
tice." 

TAXES ON SUCCESSION.— Trevor's Taxes on Succession.— 

A Digest of the Statutes and Cases (including those in Scotland and 
Ireland) relating to the Probate, Legacy and Succession Duties, with 
Practical Observations and Official Eorms. Fourth Edition. By 
Evelyn Feeeth and E,. J. Waxlace, of the Legacy and Succession 
Duty Office. Royal 12mo. 1881. 12*. 6(f. 

*' Contains a great deal of practical information." — Law Journal. 

TAXPAYERS' GUIDES.— Fii^e ''House Tax," " Income Tax," and 

''Land Tax." 

THEATRES AND MUSIC HALLS.-Geary's Law of Theatres 
and Music Halls, including Contracts and Precedents of 
Contracts.~By "W. N. M. Geabt, J.P. With Historical Intro- 
duction. By James Williams, Esqrs., Barristers -at- Law. 8vo. 
1885. Ss. 

TITHES.— Bolton's Tithe Actsj including the Recent Act for the 
Limitation and Redemption of Extraordinary Tithe ; with an Intro- 
duction and Observations and copious Index. By T. H. Bolton, 
Solicitor. Koyal 12mo. 1886. 6s. 

%* All standard Law TVorks are kept in Stocky in law calf and other bindings. 
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TORTS. — Addison on Torts; being a Treatise on Wrongs and 
their Remedies, Sixth Edition. By Hobaoe Smith, Esq., Benuher 
of the Inner Temple, Editor of "Addison on Contracts," &o. 
Royal 8vo. 1887. U. 18s. 

" Upon a careful perusal of the editor's work, -we can say that he has done it 
excellently." — Law Quarterly Review. 

" As now presented, this valuable treatise must prove highly acceptable to judges and 
the profession." — Law Times. 

" An indispensable addition to every lawyer's library." — Law Magazine. 

Bali's Leading Cases on tfie Law of Torts, with Notes. Edited 
by W. E. Baxl, LL.D., Esq., Barrister-at-Law, Author of "Prin- 
ciples of Torts and Contracts." Royal 8 vo. 1884. 1^. Is. 
" The notes are extremely, and as far as we have been able to discover uniformly, 
good. . . There is much intelligent and independent criticism," — Solicitors' Journal. 
"All the cases given are interesting, and most of them are important, and file 
comments in the notes are intelligent and useful." — Law Journal. 

Pollock's Law of Torts; a Treatise on the Principles of Obligations 
arising from Civil Wrongs in the Common Law. By Ebedeeick 
Pollock, of Lincoln's Inn, Esq., Barrister-at-Law ; Corpus Pro- 
fessor of Jurisprudence in the University of Oxford ; Professor of 
Common Law in the Inns of Court ; late Fellow of Trinity College, 
Cambridge ; and Honorary Doctor of Laws in the University of 
Edinburgh. Author of "Principles of Contract," "A Digest of 
the Law of Partnership," &c. Demy 8vo. 1887. 1/. Is. 

"It is impossible to speak of Mr. Pollock's latest production except in terms of 
unqualified praise. To say that it is framed upon the same lines as the ' Principles of 
Contract,' by the same author, and that it reaches the same high standard of ex- 
ceUence, would without more probably prove a sufficient commendation to the pro- 
fession generally. ... To the practitioner, as well as to the student, Mr, Pollock's 
work will prove most useful. It fills an empty space in the legal library, and supplies 
a clear want. It is concise, logically arranged, and accurate."— iaw Times, Pebruary, 
26, 1887. 

'*The work is one 'professing to select rather than to collect authorities,' but the 
leading cases on each branch of the subject will be found ably dealt with, A work 
bearing Mr. Pollock's name requires no recommendation, If it did, we could heartily 
recommend this able, thoughtful and valuable book . ... as a very successful 
and instructive attempt to seek out and expound the principles of duty and liability 
underlying a branch of the law in which the Scottish and English systems do not 
materially difPer." — Journal of Jurisprudence, March, 1887, 
'* A book which is well worthy to stand beside the companion volume on * Contracts,' 
. I . . . Unlike so many law-books, especially on this subject, it is no mere digest 
of cases, but bears the impress of the mind of the writer from beginning to end." — 
Law Journal, March 19, 1887. 

Shearwood's Sketch of the Law of Tort for the Bar and Soheitors' 
Pinal Examinations. By Joseph A. Sheabwood, Esq., Barrister-at- 
Law. Author of ' ' Concise Abridgments of the Law of Real and 
Personal Property," &c. Royal 12mo. 1886. 3s. 

TRADE IVIARKS— Aston.— Fiffe "Patents." 

Hardingham's Trade Marks: Notes on the British, Eoreign, and 

Colonial Laws relating thereto. By Geo. Gatton Melhotsh 

HAEDiNaHAM, Consulting Engineer and Patent Agent. Royal 1 2mo. 

1881. X'et, is. M. 

Sebastian's Digest of Cases of Trade Mark, Trade Name, 
Trade Secret, Goodwill, &c,, decided in the Courts of the United 
Kingdom, India, the Colonies, and the United States of America. 
By Lewis Boxd Seeastiau, B.C.L., M.A., Esq., Barrister-at-Law. 
8to. 1879. !?• 1»- 

" A digest which will be of very great value to all practitioners who have to advise on 
matters connected with trade maxl^." — Solicitors' Journal. 

*»* All standard Xaie Works are kept in Stock, in law calf and other bindings. 
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TRADE MARKS-^antimied. 
Sebastian on the. Law of Trade Marks,— The Law of Trade Marks 
and their Registration, and matters connected therewith, including 
a chapter on Goodwill. Together with The Patents, Designs and 
Trade Marks Act, 1883, and the Trade Marks Hides and Instructions 
thereunder ; Forms and Precedents ; the Merchandise Marks Act, 
1862, and other Statutory enactments ; The United States Statutes, 
1870 — 81, and the Hides and Forms thereunder; the Treaty with the 
United States, 1877. Second Edition. By Lewis Boyd Seeabhait, 
Esq., Barrister-at-Law. Demy 8to. 1884. 11. Is. 

** A complete and exhaustive treatise on its 8ul>ject, and is indispensable to prao- 

titioners who have to deal -with this branch of law." — Solicitors* Journal. 
" Mr. Sebastian has written the fullest and most methodical book on trade marks 

which has appeared in England since the passing of the Trade Harks ^Registration 

Acts." — Trade Marks. 

TRAMWAYS. — Bazalgette and Humphreys. — r«fe "Local and 
Municipal Government." 
Sutton's Tramway Acts of the United Kingdom ; with Notes on 
the Law and Practice, an Introduction, including the Proceedings 
before the Committees, Decisions of the Referees with respect to 
Locus Standi, and a Summary of the Principles of Tramway Bating, 
and an Appendix containing the Standing Orders of Parliament, 
Rules of the Board of Trade relating to Tramways, &c. Second 
Edition. By Henet Sutton, assisted by Roeeet A. Bejojett, Bar- 
risters-at-Law. Demy Svo. 1883. ].5s. 

" The book is exceedingly well done, and eamiot fail not only to be the standard work 

on its own subject, but to take a high place among legal text-books." — Law Journal. 

TRUST FUNDS. — Geare's Investment of Trust Funds. — By 

Edwaed Aetxnuei, Geaee, Esq., Barrister-at-Law. Royal 12mo. 

1886. 7«. 6d. 

•' The work is written in an easy style, it can very well be read by all trustees, 

whether they are lawyers or not ; and if they will faie our advice, and invest their 

money here before they invest other people's elsewhere, they may be spared macb 

trouble in the future." — The Jurist. January, 18S7. 

TRUSTS AND TRUSTEES.— Godefroi's Digest of the Principles 
of the Law of Trusts and Trustees. — By Henet Godefeoi, of 
Lincoln's Inn, Esq., Barrister-at-Law. Demy Svo. 1879. 1/. 1*. 
VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Vendors 
and Purchasers of Real Estate. By the late J. Henet Daet, Esq., 
one of the Six Conveyancing Counsel of the High Court of Justice, 
Chancery Division. Sixth Edition. By William Baebee, Esq., one 
of Her Majesty's Counsel, Richabd Buedon Haldane, and William 
RoBEET Sheldon, both of Xincolu's Inn, Esqrs., Barristers-at-Law. 
2 vols. Royal Svo. 1888. 31. 15s. 

" The new edition of Dart is far ahead of all competitors in Gie breadth of its range, 
the deamess of its exposition, and the soundness of its law." — Law Times. 

** The extensive changes and numerous improvements which have been introduced 
are the result of assiduous labour, combined with critical acumen, sound knowledge, 
and practical experience." — Law Quarterly Review^ April, 18SS. 

" "The new edition of this valuable work will be welcomed by all conveyancers. 
Some idea of the labour of editing such a compendious work may be formed from the 
fact that the Tables of Cases and Statutes referred to in the text occupy no less than 
three hundred pages. References are conveniently given to all the Reports, and by 
means of the addenda the cases have been brought down to the present time. The 
Index, by no means the least important part of such a book, is entirely new, and 
appears to have been very carefully compiled. The editors may fairly claim to have 
discharged a responsible duty, by making the new edition worthy of the name and 
reputation of its learned and lamented author." — Law Journal, Majch 17, 18SS. 

" For the copious and excellent index we have nothing but praise. We have been 
informed that an authority of the highest eminence has pronounced it to be the best in 
any existing law book, and we humbly concur in that opinion." — Law Quarterlu 
Eeview, October, 1888. 

%* All standard law Works are kept in Stock, in law calf and other Undinga. 
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VENDORS AND PURCHASERS— continued. 
Turner's Duties of Solioitor to Client as to Sales, Purchases, 
and Mortgages of Land.— By Edwaed F. Ttjenee, Solicitor, 
Lecturer on Eeal Property and Conveyancing', and one of the 
Assistant Examiners for Honours to the Incorporated Law Society 
for 1882-3. Demy 8to. 1883. 10s. Gd. 

See also Conveyancing. — " Turner," 

" His lectures are full of thought and accuracy, they are lucid in exposition, and 
what is more, though unfortunately rare in law works, attracHve in their style and 
composition." — Law Magazine. 

*• A careful perusal of these lectures cannot fail to be of great advantage to students, 
and more particularly, we think, to young practising solicitors."— iaw Times. 

WILLS. — Theobald's Concise Treatise on the Law of Wills. — 

Third Edition. By H. S. Theobau), Esq., Barrister-at-Law. Eoyal 

8vo. 188.5. II. 10». 

"A book of great ability and value. It bears on every page traces of care and sound 

judgment. It is certaia to prove of great practical usefulness." — Solicitors' Journal. 

Weaver's Precedents of Wills. — A Collection of Concise Precedents 

of Wills, with Introduction, Notes, and an Appendix of Statutes. 

By Chables Weaveb, B.A. Post 8vo. 1882. 5«. 

WINDING UP.— Palmer's Winding-up Forms.— A Collection of 580 
Forms of Summonses, Affidavits, Orders, Notices and other Forms 
relating to the "Winding-up of Companies. With Notes on the Law 
and Practice, and an Appendix containing the Acts and Eules. By 
Feakcis Beattfobt Paimee, Esq., Barrister-at-Law, Author of 
" Company Precedents," &c. 8vo. 1885. lis. 

WRECK INQUIRIES.— Murton's Law and Practice relating to 
Formal Investigations in the United Kingdom, British Posses- 
sions and before Naval Courts into Shipping Casualties and 
the Incompetency and Misconduct of Ships' Officers. With 
an Introduction. By Waxtee MtrETON, Solicitor to the Board of 
Trade. Demy 8vo. 1884. U.is. 

WRONGS.— Addison, Pollock, Shearwood.— Ft* "Torts." 
Ball.— "Leading Cases," vide "Torts." 

REPORTS. — A large Stock, New and Second-hand. Prices 
on application. 



BINDING. — Executed in the best manner at moderate prices 
and with dispatch. 

The Law Reports, Law Journal, and all other Reports, bound 
to Office Patterns, at Office Prices. 

PRIVATE ACTS, — The Publishers of this Catalogue 
possess the largest known collection of Private Acts of 
Parliament {including Public and Local), and can supply 
single copies commencing from a very early period. 



LICENSED VALUERS for Probate, PartnersHp, &c. 



LIBRARIES PURCHASED OR EXCHANGED. 
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STEVENS AND SONS' ANNOUNCEMENTS OP 

NEW WORKS AND NEW EDITIONS. 

Allan's Law relating to Goodwill.— By Chaelbs E. Allan, M.A., 
LL.B., of the Inner Temple, Esq., Barrister-at-Law. {In the press.) 

Browne on Divorce, — A Treatise on the Principles and Practice of the 
Court for Divorce and Matrimonial Causes : with the Statutes, Eulee, 
Fees, and Forms relating thereto. Eifth Edition. {In preparation.) 

Chitty's Index to all the Reported Cases decided in the several 
Courts of Equity in England, the Privy Council, and the House of 
Lords. With a Selection of Irish Gases, from the earliest period. 
Fourth Edition, wholly revised and reclassified by Henet EdWaed 
HiEST, B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law. 

{Vol. VIII. in the press.) 

Leake's Elementary Digest of the Law of Property in Land. — 
Vol. II. By Stephen Maetin Leake, Esq., Barrister-at-Law. 
Demy 8vo. {In the press.) 

IVIacnamara's Digest of the Law of Carriers of Goods and Pas- 
sengers by Railway, Road and Internal Navigation, with the 
Railway and Canal Traffic Act, 1888. — By W. H. M^cnamaea, Esq., 
Barrister-at-Law, Eegistrar to the Hallway Commission. 

{Nearly ready.) 

IVIacnamara's Practice before -me Railway and Canal Com- 
mission under the Railway and Canal Traffic Acts, 1873 
and 1888. — By "W. H. Maonamaea, Esq., Barrister-at-Law, 
Eegistrar to the Railway Commission. {In preparation.) 

Oldham and. Foster on the Law of Distress. — A Treatise on the 
Law of Distress, with an Appendix of Forms, Table of Statutes, &c. 
Second Edition. By Aethue Oldham and A. La Teobb Fobtee, 
Esqrs., Barristers-at-Law. {In the press.) 

Phillimore's Ecclesiastical Law of the Church of England. — 
Second Edition. Edited by Sir Waltee Geo. Feank Phillimoee, 
Bart., D.C.L., Chancellor of the Diocese of Lincoln. {In preparation.) 

Pitt-Lewis' Complete Practice of the County Courts. — Fourth 
Edition. By Geoege Pitt-Lewis, Esq., one of Her Majesty's 
Counsel, Author of "The County Courts Act, 1888. With Intro- 
duction, &c." 2 vols. {In preparation.) 

Pott's Principles of the English Law of Succession to Deceased 
Persons. — By T. Ealpoed Potts, Barrister-at-Law. {Nearly ready.) 

Prideaux's Precedents in Conveyancing.— With Dissertations on its 
Law and Practice. Fourteenth Edition. By Feedeeick Peideaux, 
late Professor of the Law of Real and Personal Property to the Inns 
of Court, and John Whitcombe, Esqrs., Barristers-at-Law. 2 vols. 
Royal 8vo. . {In the press.) 

Smith's Compendium of Mercantile Law. — TenthEdition. By John 
Maodonell, Esq., Barrister-at-Law. {In the press.) 

Thring's Law and Practice of Joint Stock and other Companies.— 
By Lord Theino, K.C.B. Fifth Edition. By James Meadows 
Rendel, Esq., Barrister-at-Law. {In tJie press.) 

Wheaton's Elements of International Law. — Third English Edition, 
with Notes. ByA.C. Boyd, Esq., Barrister-at-Law. {Inpreparation.) 

Woodfall's Law of Landlord and Tenant. — With a full Collection of 
Precedents and Forms of Procedure ; containing also a Collection of 
Leading Propositions. Fourteenth Edition. By J. M. Lelt, Esq., 
Barrister-at-Law. {In preparation.) 
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